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FACTS: 

The matter concerned alleged breaches of the FPA Rules of Professional Conduct by an 

AFP Member and the Member‟s authorising licensee who is a Principal Member. The Clients 

complained to the FPA that the practitioner‟s limited advice to borrow $500,000 and invest 

into a structured product designed to create positive cash flow was inappropriate.  

The Clients, 67 and 62 years of age respectively were retired farmers who had sold their 

farm and commenced developing residential units with the proceeds. They had sought help 

from their Accountant to address cash flow shortages resulting in them being unable to meet 

the mortgage payments over their negatively geared property portfolio. The Accountant 

raised the concept of the structured product and presented a cash flow diagram to the 

Clients. The cash flow diagram simulated the investment strategy incorporating a $25,000 

upfront investment and the borrowing and further investment of $500,000. The diagram 

demonstrated a scenario that would produce positive income and resolve the Clients‟ cash 

flow shortages, however the Members were not privy to this simulation. The Accountant, 

who had a professional relationship with the Principal Member, advised the Clients that they 

were offering the product. The Clients requested the Accountant to contact the Principal 

Member on their behalf.   

The Clients, whom were based in a different Australian state to the AFP Member spoke to 

him over the telephone. After summary discussions with the Clients, the AFP Member 

completed and forwarded a Limited Statement of Advice („SoA‟) on or about the 29th July 

2008. The Clients were forwarded a FinaMetrica Risk Profile, Loan Documents and a Fact 

Finding document for their completion after receipt of the completed SoA.  

The Statement of Advice („SoA‟) classified the Clients as High Growth Investors, property 

developers and stated that the gearing strategy was appropriate for them when considering 

they possessed the following financial circumstances: 

1. High Income and Marginal Taxation Rate 

2. High Discretionary Cash Flow 

3. Possessed Appropriate Income Protection Income Protection Insurance 

4. The gearing of their portfolio would involve a loan to asset valuation ratio („LvR‟) less 

than 30% 

5. The Clients would be able to meet interest payments given a worse case scenario 

   

On or about the 7th day of August 2008 the Clients completed the Risk Profile, Loan and 

Fact Finding documents and mailed these to the AFP Member. The Fact Finding & Loan 

Documents outlined that the Clients possessed about $2.51 million in investment properties, 

$50,000 in cash and $1.31 million in liabilities.  This equated to a 51.17 % LvR and a 59.15% 

LvR after the investment. The Clients had not lodged their personal income taxation return in 

over 3 years and were not able to provide a precise income figure. The Fact Finding 

document differed from the SoA document in that it stated the Clients had retired. It made 

further statements such as “needs best available advice and security to meet retirement 

needs and lifestyle”. In the Fact Finding document the Clients have estimated their income to 

be $100,000 combined.  
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The loan document was completed and shows that the Clients were paying approximately 

$80,000 per year in loan repayments. However, the Fact Finding document showed their 

outstanding loan amounts, their creditors and the most recent interest rates. From the 

information in the Fact Finding document, the minimum mortgage payments were about 

$108,000 assuming that these were interest only, non amortising loans and there were no 

interest rate movements.  

The Clients gave clear directions to the AFP Member to deal directly with their Accountant in 

seeking any further information. This was even captured by documentary evidence. The AFP 

Member completed the income figures in the loan document for the Clients after speaking to 

the Accountant. The Accountant stated that the Clients received about $300,000 in income 

the previous taxation year whereby $160,000 came from their activities as property 

developers and $140,000 came from rental income. The rental income would equate to an 

approximate 5.6% rental yield. 

The loan document was signed and dated by the Clients on the 7th August 2008. On the 18th 

August 2008, the AFP Member and the Clients signed the representative‟s certificate at the 

rear of the loan document making a series of acknowledgements. Several days later the 

Complainants departed overseas to visit relatives.     

On the 28th August 2008, whilst the Clients were away, the AFP Member received the results 

of the FinaMetrica questionnaire. The questionnaire revealed that the Clients were towards 

the conservative tail of the normal distribution. Moreover, the AFP Member received a letter 

from the Accountant stating 

 “It is my professional opinion as Mr and Mrs X’s Accountant, that income for the financial 

 year ending 30
th
 June 2008 and was $150,000 each” 

Upon receipt of this information, the AFP Member lodged the product and loan applications.   

The structured product was a 150% leveraged investment into a basket of 10 blue chip 

securities of equal 10% weightings. The equity securities were diversified across industrial, 

telecommunications, consumer staples and consumer discretionary, financial services, 

resources and energy sectors.  Rolling quarterly derivatives were bought and sold over the 

basket of shares. Call Options were sold at 103.5% and Put Options were bought at 90% 

over the basket of shares. The Call Options enabled capital gain to be captured and added 

surplus income to the product. The structured product contained a capital protection 

component and if triggered would enter in a “cash lock” position. This meant it would cut off 

exposure to the underlying assets and would enter into a zero coupon bond.  

Shortly after entering into the structured product the cash lock position was triggered. The 

trigger points for the „cash lock‟ position were influenced by two variables. These were, the 

value of the underlying securities and the rate used to calculate the notional bond. In this 

circumstance the value of the underlying basket of securities fell greater than 10% from the 

put option‟s underlying asset price within the quarter year period and this was exacerbated 

by the nominated interest rate falling sharply.  
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Sometime later, the Accountant finalised the Clients‟ tax return showing their taxable income 

at $433 each. It was then discovered that their rental income was about $65,000 combined, 

equating to only a 2.6% rental yield. After the product entered the „cash lock‟ position the 

Clients were not able to meet the interest payments on the $500,000 investment loan.  

BREACH ALLEGATIONS: 

Following the FPA‟s investigation, the complaint was reported to the Chair of the Conduct 

Review Commission (CRC) who directed the FPA to issue a Notice of Charge to the AFP 

Member and the Principal Member for alleged breaches of Rule 101 (Misleading or 

Deceptive Conduct), Rule 108 (Not collect sufficient information to provide appropriate 

advice), Rule 110 (Develop Suitable Financial Strategy), Rule 111 (Not provide explanation 

of investment risks that the client can understand), Ethics 6 (Professionalism – Member 

brought discredit to the Profession) and the Principal Member for inadequate supervision 

(Rule 132 – Vicarious Responsibility).  

 

MEMBERS OWN RESPONSE TO BREACH ALLEGATIONS:    

In responding to the alleged breaches, the Members indicated a desire to co-operate with 

the FPA and a willingness to acknowledge deficiencies in the advice provided. In particular, 

the Principal Member was able to demonstrate that it had: 

 1.  Undertaken a significant independent external review of its processes and 

  procedures associated with the failed product and exposure to gearing.  

 2. The practitioner Member was counselled about his conduct and is subject to 

  extra supervision and has undergone both internal and external review of all 

  his work. 

 3. Undertaken significant changes to its Policies and Procedures. In particular, 

  all advice including gearing strategies must be signed off by a nominated  

  officer.   

 4. Arranged for the integration of the FPA‟s Code of Professional Practice into 

  their business.  

 

SUMMARY DISPOSAL BY AGREEMENT  

As a result of both Members thorough response to the FPA‟s concerns, the FPA invited the 

Members to discuss terms for a summary disposal of the matter. Under clause 8.2A of the 

FPA‟s Disciplinary Regulations 2007, the Member and the FPA can have discussions to form 

an agreement to dispose of allegations in a Breach Notice, without the need for a Conduct 

Review Commission hearing.  

Following discussions, the FPA reached agreement with the Members whereby the 

Members each acknowledged a breach of Rule 108 (collect insufficient information to 

provide appropriate advice) because: 
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 The Member failed to clarify the impact of the clients‟ retirement on the strategy and 

failed to enquire about the duration of property development income, that is $160,000 

per year, in order to determine the effect this would have on the sustainability of the 

strategy in the event the product entered into a „cash lock‟ position.  

 In addition, the AFP Member failed to take into consideration and investigate the 

expenses of the property development, the rental property management and the 

Clients‟ personal expenses. The FPA says this is important as it is indicative of their 

discretionary cash flow and is a key factor in meeting their repayments if the product 

failed to support its own borrowing expenses.   

Following discussions, the FPA reached agreement with the Members whereby the 

Members each acknowledged a breach of Rule 110 (Develop Suitable Financial Strategy) 

because: 

 While accepting that the Clients‟ income figures were misrepresented by the 

Accountant, from the information provided to the AFP Member it was clear the 

Clients had retired and were receiving about $140,000 in rental income. Their 

mortgage repayments as derived from the figures in the Fact Finding document were 

at least $108,000. From the remaining $22,000 the Clients have to meet their living 

expenses and property management expenses.  

 The interest rate on the $500,000 loan to acquire the structured product was 10.3% 

p.a, equating to $51,500 in interest per annum. In the event the product entered into 

a „cash lock‟ position, the Clients would not be able to meet the repayments and 

would not be in a position to hold the product until maturity to realise its capital 

guarantee.  

 After considering this scenario, the Clients‟ cash flow, age, ability to return to the 

workforce and their conservative risk profiles the advice was inappropriate. 

Following discussions, the FPA reached agreement with the Members whereby the 

Members each acknowledged a breach of Rule 111 (Provide explanation of the investment 

risks that the client can understand) because: 

 The Members failed to satisfactorily explain to the Clients that if the product entered 

into a „cash lock‟ position they would not be able to meet the interest payments on 

the product from their cash flow.  

Following discussion, the FPA reached agreement with the Members. Whereby, the 

Principal Member acknowledged its responsibility under FPA Rule 132 (Vicarious Liability) 

for the contraventions of its authorised representative, the AFP Member as outlined above. 

These acknowledgements of responsibility by the Principal Member are reflected in the 

agreement of the Principal Member to submit to sanctions as set out immediately below.  

 

SANCTIONS IMPOSED BY AGREEMENT: 

The FPA and the Members gave consideration to suitable sanctions to be imposed for the 

breaches of Rules 108 (collect insufficient information to provide appropriate advice), 110 

(Develop Suitable Financial Strategy) & 111 (Provide explanation of the investment risks that 

the client can understand) having regard to the following factors: 



SD 2011_1 Page 6 
 

 the AFP Member‟s contrition demonstrated in admitting the breach 

 the steps taken by the AFP Member in co-operation with the Principal Member to 

learn from the experience and to rehabilitate; 

 the likelihood the advice involved an isolated “one off” breach and that there is no 

evidence that similar advice had been given to other Clients; 

 the additional supervision & monitoring arrangements of the AFP Member adopted 

by the Principal Member;  

 that the Principal Member‟s responsibility under the FPA Rules of Professional 

Conduct in breaching Rule 108, 110 & 111 is vicarious for its representative pursuant 

to Rule 132 rather than as a result of any separate identifiable act or omission by it.  

 The client‟s direction to obtain information from the Accountant and the conduct of 

Accountant in providing misleading information about the clients‟ income.    

FPA reached agreement with the Members as follows: 

 1. That the AFP Member acknowledges a breach of Rule 108, 110 & 111  

  and is fined $1500 per breach ($4,500) and jointly undertakes with the  

  Principal Member to provide the AFP Member‟s next external audit to the FPA 

  Compliance Manager and for the AFP Member to complete the educational 

  unit CFP 1 (Ethics).  

 2.  That the Principal Member acknowledges pursuant to Rule 132 a breach of 

  Rule 108, 110 & 111 and is fined $1500 per breach ($4,500) and jointly  

  undertakes with the AFP Member to provide their next    

  external audit to the FPA Compliance Manager and for the AFP Member to 

  complete the educational unit CFP 1 (Ethics).  

 3. Subject to paragraphs 1. and 2. and in consideration of the incorrect  

  information provided by the Clients‟ Accountant to the AFP Member the FPA 

  withdraws Rule 101 (Misleading and Deceptive Conduct) and Ethics 6  

  (Professionalism – Bring discredit to the Profession). 

 4. That no public interest (i.e general or specific deterrence or in education of 

  the profession) would be served in the public identification of the CFP  

  Member or the Principal Member in any published report of these agreed  

  outcomes that could not otherwise be achieved via anonymised publication. 

  Accordingly the FPA agrees not to identify the practitioner or Principal in any 

  report of the outcome.  

Upon making of the agreement between the FPA and the Members, the Chair of the 

Conduct Review Commission reviewed and endorsed the agreement.  

   

 

 

 


