
AGREED OUTCOME FOR SUMMARY DISPOSAL - UNDER CLAUSE 8.2A OF 

THE FPA DISCIPLINARY REGULATIONS 2007 

 

FACTS: 

The matter concerned alleged breaches of the FPA Rules of Professional Conduct by a CFP 

Member and the Member’s authorising licensee who is a Principal Member. The client 

complained to the FPA that the practitioner’s advice to invest $250,000 in a diversified 

income fund was unsuitable.  

 

The client sought advice from the practitioner on the short-term investment of $250,000. The 

client indentified to the practitioner an intention to apply the funds to the purchase of a home 

in the short term. The practitioner identified the client as a conservative investor. 

 

The client accepted the practitioner’s recommendation to invest 98% of the funds available 

into a single managed fund for a 9 month period. The fund PDS disclosed the fund was 

authorised to invest in the following asset sub-classes: Commercial Loans, Fixed Interest 

Securities, Managed Investment Schemes, Asset Backed Investments, Direct Property, Cash 

and Equivalents, and indicated investment ranges for each and target benchmark allocations. 

 

Shortly before the investment was due to mature, an administrator was appointed to the fund 

and the client’s funds were frozen. A significant portion of the client’s investment was lost.  

 

BREACH ALLEGATIONS: 

Following the FPA’s investigation, the complaint was reported to the Chair of the Conduct 

Review Commission (CRC) who directed the FPA to issue a Breach Notice to the CFP 

Member and the Principal Member for alleged breaches of Rule 110 (suitability of advice), 

and the Principal Member for inadequate supervision (Rule 132 - supervision by the Principal 

Member). 

 

 

MEMBERS OWN RESPONSE TO BREACH ALLEGATIONS: 

In responding to the alleged breaches, the Members indicated a desire to co-operate with the 

FPA and a willingness to acknowledge deficiencies in the advice provided. In particular, the 

Principal Member was able to demonstrate that it had: 

1. Reached a settlement with the client in relation to losses suffered by the client in the 

recommended fund; 

2. Undertaken a significant independent external review of its processes and procedures 

associated with exposure to the defective fund;  

3. The practitioner Member counselled about his conduct, required him to make a 

significant financial contribution to the settlement amount paid to the client, and was 

subject to enhanced supervision arrangements. 

 

SUMMARY DISPOSAL BY AGREEMENT: 

As a result of both Members thorough response to the FPA’s concerns, the FPA invited the 

Member’s to summarily dispose of the matter, under the new clause 8.2A provision of the 

FPA Disciplinary Regulations. Under clause 8.2A, the Member and the FPA can have 

discussions to form an agreement on an outcome of the Breach Notice, without the need for a 

Conduct Review Commission Panel hearing. 

 



Following discussions, the FPA reached agreement with the Members whereby the Members 

each acknowledge a breach of Rule 110 (unsuitable advice) because: 

 The recommendation to invest 98% of the client’s funds into one product, and 

although the product was internally diversified, did not consider the risk of 

product default or investment manager failure. Such a recommendation gave 

inadequate consideration to the consequences for the client should the investment 

fail to perform; 

 

 The risk associated with the asset class mix of the product was inconsistent with 

the client’s short-term objectives and conservative risk profile; 

 

 The capacity of the fund manager to internally diversify across short term cash 

and related types of investment within the fund did not sufficiently mitigate the 

single provider risk associated with the recommendation and was inconsistent 

with the client’s investment objectives; 

 

 The capacity of the fund to borrow up to 20% of the value of the fund assets, 

whilst disclosed, indicated the investment risk for the fund was inconsistent with 

the client’s investment objectives; 

 

In respect of the allegations of ineffective supervision against the Principal Member, the 

Member produced materials and documentation in evidence of an effective supervision 

regime based on its review of the supervision of the individual Member and this allegation 

was dismissed. 

  

SANCTIONS IMPOSED BY AGREEMENT: 

The FPA and the Members gave consideration to suitable sanctions to be imposed for the 

breach of Rule 110 having regard to the following factors: 

 

 the planner’s contrition demonstrated in admitting the breach and in particular by 

attending in person to answer unreservedly for his conduct;  

 the steps taken by the planner in co-operation with his licensee to learn from the 

experience and to rehabilitate; 

 the likelihood that the poor advice in this instance was a ‘one off’, and that there was 

no evidence that similar advice had been given to other clients;  

 the direct financial consequences imposed by the licensee on the planner in 

association with its compensation of the client for losses incurred as a result of the 

advice;  

 the additional supervision & monitoring arrangements of the practitioner adopted by 

the licensee;  

 that the Principal Member’s responsibility under the FPA Rules of Professional 

Conduct in breaching Rule 110 is vicarious for its representative pursuant to Rule 132 

rather than as a result of any identifiable act or omission at a corporate level by the 

licensee in this instance;  

 that an appropriate discount on any Sanction should apply to Members who willingly 

co-operate with the FPA investigative process; and 

 the significant costs saved by the FPA in avoiding a CRC hearing. 

 

FPA reached agreement with the Members as follows:  



 

1. That the practitioner Member acknowledges a breach of Rule 110 and is fined $1500 

and jointly undertakes with the Principal Member to provide the practitioner’s next 

external audit to the FPA Compliance Manager.  

2. That the principal Member acknowledges a breach of Rule 110 and is fined $1500 and 

jointly undertakes with the practitioner Member to provide the practitioner’s next 

external audit to the FPA Compliance Manager. 

3. Subject to 1. and 2. the FPA withdraws the allegation of breach of Rule 132 

(Supervision) against the Principal Member. 

4. That no public interest (i.e general or specific deterrence or in educating the 

profession) would be served in the public identification of the practitioner Member or 

the Principal in any published report of these agreed outcomes that could not 

otherwise be achieved via anonymised publication. Accordingly the FPA agrees not to 

identify the practitioner or principal in any report of the outcome. 

 

Upon the making of the agreement between the FPA and the Members, the Chair of the 

Conduct Review Commission reviewed and endorsed the agreement.  


