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DETERMINATION 

AND REASONS FOR DECISION 
 

I. SUMMARY OF DETERMINATION AND REASONS  

    
The CRC finds that the Member made investment recommendations to Mr & 

Mrs P in their capacity as self-managed superannuation trustees. Those 

recommendations failed to properly disclose fees and remuneration paid to 

the Member and third parties, they were unsuitable and failed adequately to 

explain the risks involved in those recommendations. The CRC Panel also 

finds that the Member failed to act with honesty and integrity and acted so as 

to bring discredit to the financial planning profession. The Panel finds that the 

Member’s behavior at the time of the recommendations, and since the hearing 

to be antithetical to him remaining a member of the Financial Planning 

Association and having the use of its CERTIFIED FINANCIAL PLANNER® 

(CFP®) designation. In the interests of the protection of the investing public 

and the profession of financial planning it has determined that the Member 

should be expelled from the FPA and these determinations and reasons 

published in full. The final determination is set out at the end of these reasons 

in part VIII and the final sanctions the Panel is imposing, in part X.  

 

II. THE COMPLAINT  

 

2.1 This is a complaint by the Financial Planning Association (FPA) in its 

disciplinary capacity under its Constitution and Disciplinary Regulations. 

The complaint is referred to the Conduct Review Commission (CRC) on 

the motion of the FPA’s Investigations Officer, as a result of a complaint 

received by him from a client of the Member. The complainants, Mr & 

Mrs P as trustees of their self managed superannuation fund (the P 

Trustees) complained that they received inappropriate financial advice 

which was not suited to their needs and that the Member failed to 

sufficiently disclose his conflict of interest. The Member was at that time 

an authorised representative, salaried adviser and director of SAS 

Global (subsequently SAS Global Pty Ltd) an Australian Financial 

Services Licensee.  

 

2.2 After investigation and correspondence between the FPA and the 

Member it was alleged that the Member had a case to answer under 

the FPA’s Code of Ethics and Rules of Conduct (FPA Ethics and 

Rules). The case to answer alleged breaches of the Ethics and Rules 

as follows: 
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2.3 Charge 1 - In breach of Rule of Professional Conduct 106(a) and (c), 

the Member failed to disclose conflicts of interest in relation to 

remuneration, fees, commissions and benefits from his advice: 

 

Formal defects in disclosure 

(a) The dollar amounts set out in the SOA are calculated for an 

investment amount of $45,000 not $75,000. The adviser service 

fee is stated to be $2,475 when it should be $4,125. The Capital 

Manager’s fee is stated to be $743 when it should be $1,237;  

(b) The SOA failed to state which portion of the remuneration, fees, 

commissions and other benefits was to be paid to SAS Global Ltd 

as licensee and which portion would be paid to the Member and/or 

his associate companies as authorised representative; 

(c) The insertion of a table which contains fee amounts of zero for the 

recommended investments, and presents the actual fees in text 

below as if they are explanatory footnotes, in language which 

infers they are only conditionally applicable when they apply in full 

and are the primary information applicable to the P Trustees, is 

misleading disclosure; 

(d) The disclosure in the SOA did not state when the benefits would 

be payable, who should pay the benefits & who should receive the 

benefits. 

(e) The SOA was so carelessly drafted, that it did not even remove 

the references to section 849 of the Corporations Law that ceased 

to apply to SOAs by amendments to the Corporations Act in 2001 

when the SOA was issued to the P Trustees in November 2006. 

(f) The Member failed to ensure that the SOA issued to the P 

Trustees on 22 November 2006 set out his relationship and that of 

his associated companies as an authorised representative of SAS 

Global Ltd.   

 

Failure to Disclose Conflicts of Interest in Relation to 

Remuneration, Fees, Commissions and Benefits:  

(g) In recommending that the P Trustees invest $75,000 in SAS 

Baldivis Ltd, the Member failed to make proper disclosure of 

particulars of pecuniary benefits he or an associate Capital Union 

Pty Ltd or Endeavour Pty Ltd were to receive.  

(h) Capital Union Pty Ltd was appointed as the financial adviser for 

the sale of shares in SAS Global Baldivis Ltd to raise capital for 

the property development project at Baldivis Road, Baldivis, WA. 

(i) The benefits payable were the financial adviser’s fee of up to 5% 

plus GST, of capital raised through investors purchasing shares in 

SAS Global Baldivis Ltd. In fact Capital Union Pty Ltd was paid 
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adviser’s fees of $370,154 by SAS Global Baldivis Ltd up to the 

end of financial year June 2007. That company was paid a further 

$294,636 as financial adviser’s fee in the financial year to June 

2008. 

(j) There was no disclosure what so ever in the Statement of Advice 

of 22 November 2006 that Capital Union Pty Ltd or Endeavour Pty 

Ltd were to receive a financial adviser’s fee or any other sort of 

remuneration. 

(k) There was no explanation whatever, of the Member’s relationship 

with Capital Union Pty Ltd or Endeavour Pty Ltd.  

(l) The Member was appointed the Capital Manager of the SAS 

Global Baldivis Ltd property development project at Baldivis Road, 

Baldivis and entitled to the Capital Manager’s commission of 1.5% 

plus GST of the capital raised by the company, an amount of 

$380,000 if fully subscribed; 

(m) As SAS Global Baldivis Ltd raised $21,463,500 issued and paid 

up capital the FPA says that the Member received or had 

receivable $321,952.50 as a Capital Manager’s fee. Even if he 

were not paid anything, the FPA says that Rule 106(a) required 

the Member to disclose the potential to earn the amounts provided 

for under the Capital Manager’s Agreement which he did not do.  

(n) There was no disclosure of the remuneration due to the Member 

under the Capital Manager’s Agreement.  

(o) The statement of advice failed to spell out that the Member was 

an officer and director of SAS Global Ltd, what his ownership 

relationships with that company were and that he was an 

authorised representative of SAS Global Ltd.  

 

Any Benefit That a Third Party May Receive in Connection with the 

Recommendation  

(p) In recommending that the P Trustees invest $75,000 in SAS 

Baldivis Ltd the Member failed to make proper disclosure of 

particulars of pecuniary benefits that third parties may receive in 

connection with the recommendation. Those third parties were 

Capital Union Pty Ltd and Endeavour Pty Ltd.  

(q) The statement of advice failed to spell out that the Member was 

an officer and director of Capital Union Pty Ltd and Endeavour Pty 

Ltd. It failed to spell what his ownership relationships with those 

companies was, and that he was the ultimate beneficiary of any 

profit they might earn, such as from the recommendation of 

shares in SAS Global Baldivis Ltd to the P Trustees.  

(r) As to the amounts and entities involved, the FPA repeats the 

Grounds and Details set out in paragraphs 2.3(g)-(m) above.  
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2.4 Charge 2 - In breach of Rule of Professional Conduct 101, the 

Member engaged in misleading and deceptive conduct by: 

 

(a) The FPA repeats the Grounds and Details set out in paragraphs 

2.3 (a)-(r) above. 

(b) The FPA further says that the Member had an obligation to tell the 

P Trustees of the full nature and extent of the conflicts between 

his duties to them as clients and the duties and interests he had in 

relation to all the parties, flowing from the matters set out in 

paragraphs 2.3 (a)-(r) above.  

(c) His omission to tell the P Trustees the full nature and extent of the 

conflicts of duty and interest he had with them was deliberately 

misleading and deceptive. It was designed to and had the effect of 

inducing the P Trustees to enter the investments he 

recommended in the statement of advice of 22 November 2006, 

and in particular the shares in SAS Global Baldivis Ltd. 

(d) Further, while failing to discharge his duty to fully inform the P 

Trustees about his conflicts of duty and interest, he stated in the 

Statement of Advice that ‘As a salaried Adviser I am paid a 

salary.’ It may be literally true that the Member was paid a salary, 

but the statement was designed to and had the effect of 

misleading and deceiving the P Trustees into thinking that was the 

only remuneration he was paid, and distracting them from the 

multiplicity of conflicts which in fact were present. 

 

2.5 Charge 3 - In breach of Rule of Professional Conduct 110, the 

Member failed to provide a suitable financial strategy for the 

complainants before making his investment recommendations as 

follows:  

 

(a) On 27 May 2005 the P Trustees completed a financial profile and 

fact finder with the Member. They provided the Member with full 

financial information as to themselves as individuals. The Member 

collected no information about the P Trustees as trustees for or 

any facts about the P Super Fund.  

(b) In that financial profile and fact finder they identified themselves to 

the Member as ‘balanced’ investors or he identified the P Trustees 

as ‘balanced’ investors. That choice is documented on page 10 of 

the fact finder, the same page as the signatures of the P Trustees 

appears.  

(c) No new fact finder was completed, nor was any other document 

created recording a different level of investment risk which the P 

Trustees were prepared to accept, prior to the statement of Advice 

of 22 November 2006. 
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(d) Page 2 of the Information Memorandum issued by SAS Global 

Baldivis Ltd and dated 13 December 2006, describes the shares 

offered as follows: 

 

‘The Securities offered under this Information 

Memorandum must be regarded as a speculative 

investment. The Securities offered under this Information 

Memorandum carry no guarantee with respect to return of 

capital investment, payment of future dividend or future 

value.’ 

 

Further, the front of the Information Memorandum bore the 

endorsement ‘Anticipated returns of 30% per annum.’ 

 

(e) The P Trustees were never given a copy of this Information 

Memorandum, though the FPA asserts that the Member had 

notice of its contents when he recommended the shares to the P 

Trustees on 22 November 2006. He knew that the shares in SAS 

Global Baldivis Ltd were speculative in nature, and that a very 

high rate of return was claimed, implying high levels of financial 

risk. 

(f) The P Trustees completed an application form from the 

replacement prospectus dated 29 December 2006 in relation to 

the issue of the shares in SAS Global Baldivis Ltd. The original 

prospectus lodged with Australian Securities and Investments 

Commission (ASIC) on 17 November 2006 was the subject of a 

Stop Order made on 1 December 2006, after ASIC issued a 

Notice of Extension of Exposure Period on 24 November 2006 to 

allow further examination of the original prospectus. There is no 

evidence that the P Trustees were ever given the replacement 

prospectus by the Member.   

(g) The FPA asserts that in recommending to the P Trustees that they 

acquire a ‘speculative investment’ where ‘anticipated returns of 

30% per annum’ were stated, the Member failed to give the P 

Trustees a ‘suitable financial strategy’ as trustees of a retirement 

income superannuation fund. Nor was his recommendation based 

on the financial information he had collected from the P Trustees, 

as they identified themselves as ‘balanced investors’.  
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2.6 Charge 4 - In breach of Rule of Professional Conduct 111, the 

Member failed to provide the complainants an explanation of the risks 

of the investments: 

 

(a) The statement of advice dated 22 November 2006 contains no 

discussion of risk of the investment in SAS Global Baldivis Ltd at 

all. 

(b) The only reference to risk at all is during a discussion of 

anticipated distribution dates of returns from the investment, in 

which those dates are nominated ‘subject to risks stated in the 

prospectus’.  

(c) For balanced investors who are superannuation trustees being 

recommended to acquire a ‘speculative investment’ and one 

endorsed with an annual rate of return of 30% pa there is a 

completely inappropriate absence of risk discussion in the 

statement of advice.  

 

2.7 Charge 5 - In breach of the Code of Ethics Rule 1, the Member failed 

to observe high standards of honesty and integrity in providing the P 

Trustees with financial planning services: 

 

2.8 The FPA repeats all the particulars set out in charges 1-4 above, and         

says that the Member has failed to observe high standards of honesty 

and integrity in providing the P Trustees with financial planning 

services.  

 

2.9 Charge 6 - In breach of Code of Ethics Rule 6, the Member has 

failed to ensure that his conduct to the P Trustees does not bring 

discredit to the financial planning profession.  

 

2.10 The FPA repeats all the particulars set out in charges 1-5 above, and 

says that the Member has bought discredit to the financial planning 

profession in providing the P Trustees with financial planning services.  

 

2.11 The CRC held a hearing of these allegations on 8 and 9 December 

2011. At the hearing the CRC took submissions and evidence from the 

FPA through its investigation officer. The FPA presented evidence in 

two folders of numbered exhibits, referred to by number in this 

determination. The P Trustees gave evidence by a statement and 

personally by telephone link.  

 

2.12 The Member appeared personally at the hearing. He corresponded by 

email and letter with the FPA investigation officer from the beginning of 

the investigation until after the hearing setting out his arguments and 
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facts in his possession. This correspondence is referred to by date 

where appropriate in these reasons. 

 

2.13 There is a typed transcript of the entirety of the hearing conducted on 8 

and 9 December 2011 which is also referred to in these reasons by 

relevant page numbers.  

 

III. BACKGROUND TO THE COMPLAINT  

3.1 From 13 August 2002 to 1 December 2010, the Member was an 

authorised representative and salaried adviser of SAS Global Ltd 

(subsequently SAS Global Pty Ltd) an Australian Financial Services 

Licensee. From 19 November 2003 to 19 January 2011 the Member 

was a director of SAS Global Ltd. 

 

3.2 From February or March 2004, the P Trustees were clients of the 

Member and SAS Global Ltd. They sought financial advice in their role 

as trustees for their newly established self managed superannuation 

fund, the Mr and Mrs P Superannuation Fund.  

 
3.3 In early 2004 when the P Trustees first became clients of SAS Global 

Ltd and the Member they were planning retirement. On 27 May 2005 

with the Member writing up the answers the P Trustees completed a 

Confidential Personal Financial Profile and Fact Finder (Exhibit 7) 

 
3.4 On 17 June 2005 the P Trustees met with the Member and were 

provided with a Statement of Advice, the recommendations of which 

they implemented. 

 
3.5 On 14 October 2005, the Member met with the P Trustees and gave 

them another Statement of Advice and the recommendations were 

implemented. 

 
3.6 On 10 February 2006, the Member issued the P Trustees with another 

Statement of Advice and the recommendations were implemented. 

 
3.7 In October 2006, Mr P retired and on 22 November 2006 the Member 

met and discussed with the P Trustees another Statement of Advice 

and the recommendations were implemented. In this determination, this 

is the Statement of Advice (Exhibit 13) in issue.  

 
3.8 The 22 November 2006 Statement of Advice (SOA) made 

recommendations including investments into the following SAS Global 

property developments: 
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(a) SAS Global Mandurah Ltd $30,000 

(b) SAS Global Forrestdale 2 Ltd $25,000 

(c) SAS Global Baldivis Ltd $45,000 

 

3.9 At some point in the meeting the Member told the P Trustees that the 

SAS Global Mandurah and SAS Forrestdale 2 investments were over-

subscribed and they were unable to invest in those financial products. 

Instead the Member recommended and the P Trustees agreed, that 

$20 000 be invested in Peet Property Fund and that $ 30 000 be added 

to the recommended investment in SAS Global Baldivis Ltd, making the 

latter investment $75,000. 

 

3.10 SAS Global Baldivis Ltd (SAS Global Baldivis) was a company whose 

directors were Philip Meagher, Kenneth Wybrow (both of whom were 

directors of SAS Global Ltd) and Anthony Beamish which undertook a 

property development project at Baldivis Road, Baldivis, WA. 

 

3.11 The Member was appointed the Capital Manager of the SAS Global 

Baldivis (see SAS Global Baldivis Ltd Replacement Prospectus p37) 

property development project at Baldivis Road, Baldivis, WA. He was 

entitled to the Capital Manager’s commission of 1.5% plus GST on the 

capital raised by the company (see SAS Global Baldivis Ltd 

Replacement Prospectus p38-9). If the offer was fully subscribed, this 

would amount to $380,000. In its June 2007 accounts SAS Global 

Baldivis reported it had raised $21 463 500 of issued capital. This figure 

means that on the face of it, the Member was entitled to a Capital 

Manager’s Fee of $321 952.50 

 
3.12 Capital Union Pty Ltd (Capital Union) was granted the right to distribute 

commissions and fees on behalf of SAS Global Ltd in regard to the SAS 

Global Baldivis capital raising (Commission Administration Agreement 

2006) for the property development project at Baldivis Road, Baldivis, 

WA. The commissions and fees, according to the agreement, were to 

be paid by Capital Union to AFSL licensed companies which provided 

services in the SAS Global Baldivis capital raising. This included paying 

fees earned by SAS Global’s authorised representative companies and 

their advisers.  

 
3.13 After the hearing by letter of 1 June 2012, the Member supplied 

invoices sent by Capital Union to SAS Global Baldivis for both the 

Capital Manager’s fee and the financial advisory fees earned by various 

SAS Global and other entities which had supplied services to SAS 

Global Baldivis in the fund raising. The amount of the fees for which 



10 
 

invoices were sent were and Capital Union was paid the following 

amounts by SAS Global Baldivis:  

 

Date Type Amount 

21/06/2007 Cap Manager’s Fee $111,046 

21/06/2007 Cap Raising Cssion $370,154 

03/07/2007 Cap Raising Cssion $102,820 

03/07/2007 Cap Manager’s Fee $30,846 

31/07/2007 Cap Raising Cssion $164,513 

31/07/2007 Cap Manager’s Fee $ 49,353 

30/08/2007 Cap Raising Cssion $288,276 

19/09/2007 Cap Raising Cssion $275,000 

25/01/2008 Cap Raising Cssion $ 49,234 

12/03/2008 Cap Raising Cssion $ 53,467 

TOTAL $1,494,709 

These figures are from copies of the invoices sent by Capital Union to 

SAS Global Baldivis, and supplied to the FPA by the Member under 

letter dated 1 June 2012.  

 
3.14 The audited financial statements (p21) of SAS Global Baldivis show 

that up to the end of financial year June 2007, Capital Union Pty Ltd 

was paid ‘capital raising commission’ of $370,154 by SAS Global 

Baldivis. SAS Global Baldivis audited FY2008 Accounts (p23) show that 

Capital Union was paid a further $294,636 as ‘capital raising 

commission’ in the financial year to June 2008. 

 

3.15 These documents, in the absence of any others at the time of issuing 

the  breach notice, suggested that it was Capital Union which was 

supplying advisory services that earned the amounts of ‘capital raising 

commission’ mentioned in the SAS Global Baldivis accounts. However, 

the Member in his response dated 8 October 2011 explained the role of 

Capital Union as administrator and furnished the ‘Commission 

Administration Agreement’ at the hearing of the matter. This agreement 

between SAS Global Ltd and Capital Union dated 19 December 2006, 

provides for Capital Union to ‘distribute capital raising fees or 

commission’ (clause 1) on behalf of SAS Global Ltd to companies 

including SAS Global Ltd’s own authorised companies and their 

advisers. Those authorised companies and advisers included SAS 

Financial Planning Ltd, SAS Global Private Clients Pty Ltd and the 

Member. It was they who were the final beneficiaries of the amounts 

paid by SAS Global Baldivis for advisory work done under the 

arrangements with SAS Global Ltd, not Capital Union.  
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3.16 SAS Financial Planning Ltd was an authorised representative of SAS 

Global Ltd from 13 August 2002 to 1 December 2010 (the Member’s 

letter 14 November 2011). From 19 November 2003 to 19 January 

2011, the Member was a shareholder of 20,001 beneficially owned and 

fully paid ‘B’ class shares, 56,994 ordinary shares and was a director of 

SAS Financial Planning Ltd. (The Member’s Admissions Email 03/12/11 

and Exhibit 4I). SAS Financial Planning Ltd was paid the following 

amounts distributed by Capital Union, arising from the sale of shares in 

the SAS Global Baldivis property development:  

 

Date Type Amount 

10/09/2007 Payment 1 $344,408 

20/03/2008 Payment 2 $287,715 

TOTAL $623,123 

These figures are from copies of the remittance notices sent by Capital 

Union to SAS Financial Planning Ltd, and supplied to the FPA by the 

Member under letter dated 1 June 2012.  

 
3.17 SAS Global Private Clients Pty Ltd was an authorised representative of 

SAS Global Ltd. From 30 October 2006 to 19 January 2011, the 

Member  was a joint owner of 20 fully paid shares and a director of this 

company (The Member’s letter 14 November 2011). SAS Global Private 

Clients Pty Ltd was paid the following amounts distributed by Capital 

Union, arising from the sale of shares in the SAS Global Baldivis 

property development:  

 

Date Type Amount 

19/07/2007 Payment 1 $38,456 

02/08/2008 Payment 2 $ 63,854  

05/09/2007 Payment 3 $85,515 

TOTAL $187,825 

These figures are from copies of the remittance notices sent by Capital 

Union to SAS Global Private Clients Ltd, and supplied to the FPA by the 

Member under letter dated 1 June 2012.  

 

3.18 As mentioned above the Member was appointed the Capital Manager 

of the SAS Global Baldivis (SAS Global Baldivis Ltd Replacement 

Prospectus p37) property development project at Baldivis Road, 

Baldivis, WA. He was entitled to the Capital Manager’s commission of 

1.5% plus GST on the capital raised by the company. The Member  

was paid the first three of the following amounts by Capital Union and 

the last two directly by SAS Global Baldivis as Capital Manager:  
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Date Type Amount 

03/07/2007 Payment 1 $111,046.46 

09/07/2007 Payment 2 $30,846.24 

02/08/2007 Payment 3 $49,353.98 

30/08/2007 Payment 4 $95,131.14 

21/09/2007 Payment 5 $90,750.00 

TOTAL $377,127.82 

 

 

3.19 From 22 May 2006, before he advised the P Trustees, the Member was 

director and secretary of Capital Union Pty Ltd with Phillip Meagher the 

principal shareholder of SAS Global Ltd joining as director on 21 

January 2009 (Transcript p.10, Exhibit 4(f)). Until on or about 25 

September 2009 the Member was the joint owner with his wife of the 

single issued share in the company. Thereafter the single issued share 

was held by Endeavour Pty Ltd. 

 

3.20 From the registration of Endeavour Pty Ltd on 25 September 2009, the 

Member has been its sole director and its shareholders are the Member 

and his wife who hold one fully paid share each (The Member’s letter 

14 November 2011).  

 

3.21 From 19 November 2003 to 19 January 2011 the Member was a 

shareholder of 20,001 beneficially owned and fully paid shares, was a 

director and was the company secretary of SAS Financial Planning Pty 

Ltd. From 13 August 2002 to 1 December 2010 SAS Financial Planning 

Pty Ltd was an authorised representative of SAS Global Ltd.  

 
3.22 From 30 October 2006 to 19 January 2011 the Member was a joint 

owner of 30 fully paid shares and a director of SAS Global Private 

Clients Pty Ltd. From 20 January 2009 to 1 December 2010 SAS 

Global Private Clients Pty Ltd was an authorised representative of SAS 

Global Ltd.  

 
3.23 In 2009 SAS Global Baldivis Ltd was put into insolvent administration, 

and The P Trustees’ investment in the Baldivis development was lost. 

 
3.24 The diagram below is a visual representation of the relations and 

payments  connecting the P Trustees, the Member and SAS Global 

Baldivis described in the paragraphs above: 
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Key 

              and “>” identifies a legal relation                   
--------  and “*” identifies a financial relation to Baldivis investments 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SAS Global Baldivis 

SAS Global Pty Ltd 

>SAS Global granted Capital 

Union the right to distribute 

capital raising fees/commission 

on its behalf to advisers in regard 

to SAS Global Baldivis Ltd’s 

capital raising (Commission 

Administration Agreement 2006) 

 

Capital Union Pty Ltd (“CU”) 

*Received advisory commissions, transactions fees and Capital 

Manager’s fees on account of other entities (Commission 

Administration Agreement, SAS Global Baldivis Ltd FY2008 

Accounts, p23, remittance advices) 

 

 

The Member  

> Capital Manager (Baldivis 

Replacement Prospectus, pp. 

15 & 37) 

*Received some Capital 

Manager’s fees directly from 

SAS Global Baldivis  

The Member: 

>Director, Authorised 

Representative (The Member’s 

Admission of facts)  

*Fees (as director) and fees as 

an advisor (Baldivis Replacement 

Prospectus, p15)  

SAS Global Authorised 

Representatives: SAS Financial 

Planning Pty Ltd (“SAS FP”) and  

SAS Global Private Clients Pty 

Ltd (“SAS GPC”) (The Member’s 

Admission of Facts) 

* CU distributes commission 

and transactions fees to 

authorised representatives of 

SAS Global in relation to their 

Baldivis fundraising 

(Commission Administration 

Agreement 2006).  

 

The Member: >Director, 

Shareholder & employee of SAS 

FP, SAS GPC (The Member’s 

Admission of Facts and ASIC 

Company Extract for SAS FP and 

SAS GPC) 

* Fees (as director) and 

dividend (as shareholder), 

salary as employee 

 

Endeavour Pty 

Ltd 

(“Endeavour”) 

>Shareholder 

(Exhibit 4F)  

*Dividend (as 

shareholder) 

 

The Member 

>Director and 

shareholder of 

CU until 

September 

2009 (Exhibit 

4F) 

*Profit share 

(as director) 

and dividend 

(as 

shareholder 

until 

September 

2009) 

 

The Member: 

Director & 

shareholder (ASIC 

Company Extract 

for Endeavour) 

*Fees (as 

director) 
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IV. THE FPA’S POSITION 

 

FPA Rules of Professional Conduct 106(a) and (c) – failure to disclose 

conflicts of interest in relation to remuneration, fees, commissions and 

benefits  

 

4.1 The FPA alleges that the Member failed to make proper disclosure to 

the P Trustees in relation to fees, commissions and other benefits. This 

was not only in relation to amounts actually paid, but also those 

receivable by the Member or any of his associates.  The required 

disclosure extended beyond what was directly paid to the Member, to 

include benefits direct or indirect, and those paid to a third party.  

 

Failures to properly disclose substantive conflicts of interest in relation to 

fees, commissions and benefits   

 

4.2 The most serious failures of disclosure alleged by the FPA arose from 

the Member’s entitlement to financial advisory or transaction fees and 

also payments as the project’s Capital Manager, at the same time as he 

was advising the P Trustees.  

 
4.3 The first allegation of failure to make proper disclosure of benefits is in 

relation to the Member’s role as SAS Global Baldivis’ Capital Manager. 

The last two of the payments listed in paragraph 3.16 above, were 

made directly by SAS Global Baldivis to the Member. The first three, 

were routed through Capital Union which was at the relevant time 

controlled and owned by the Member and his wife. The FPA argued 

that a statement in the SOA that ‘A Capital Manager’s fee of up to 

1.65% ($495) is payable to officers and/or directors of SAS Global Ltd’ 

was insufficient. There is no identification of the Member as a director 

or officer so entitled, nor disclosure of any of his corporate associates to 

whom, indirectly, as it turned out, amounts were paid. It was necessary 

to look at the prospectus for the issue, to see that the Member was 

named as the Capital Manager. The disclosure, argued the FPA, was 

insufficient, given that these payments amounted to a real and 

significant conflict of interest, and could influence the advice the 

Member gave to the P Trustees.  

 
4.4 The FPA also alleged insufficient disclosure in relation to the financial 

advisory and transaction fees paid by SAS Global Baldivis. In the SOA 

the disclosure of these amounts was given in two stages. The first was 
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a statement ‘SAS Global Limited and the authorised representative will 

jointly receive fees/commissions and/or brokerage based on the 

amount invested/premiums in each of the product recommendations 

below:’ There followed a table in which the entries for different fee types 

in the row against the name ‘SAS Global Baldivis’ were in each case 

zero. Further the value of the investment amounts in the table in the 

SOA had not been updated from its original figure of $45,000 to 

$75,000. The FPA argued this gave an initial impression to the reader, 

that there were no fees or commissions payable by the P Trustees for 

the investment in SAS Global Baldivis.  

 
4.5 Below the table, was a note which said: ‘SAS Global Ltd may in regard 

to SAS Global Baldivis offerings receive an adviser service fee of up to 

5.5% ($2475) as described in the prospectus.’ This, the FPA argued 

was also unsatisfactory disclosure, because it did not reveal the share 

which would go to the Member and his associates. It was also 

calculated on the figure of $45,000 not $75,000 (as was the Capital 

Manager’s fee mentioned above). Finally, the disclosure was 

unsatisfactory, for to get the full facts the investor had to cross-refer to 

the prospectus, and there was a stop order on this document at the 

time the SOA was given to the P Trustees. The FPA says this 

information should be all in one place (ideally in the SOA), and 

available for the investor. 

 
4.6 The disclosure in the SOA refers mostly to amounts that will be paid to 

SAS Global Ltd or its directors and officers. There is no identification of 

the Member as a director or officer of SAS Global Ltd. In fact he was a 

director, and the FPA argued would likely receive director’s fees. There 

is also a statement in the SOA that ‘As a salaried adviser I am paid a 

salary.’ But there is no information as to which company he is employed 

by, or whether he is paid a flat salary or a bonus.  

 
4.7 As is clear from the tables in paragraphs 3.16 and 3.17 above, 

substantial sums were paid to SAS  Global’s authorised representatives 

SAS Financial Planning Ltd and SAS Global Private Clients Pty Ltd. 

These amounts were related to the issue of interests by SAS Global 

Baldivis, including to the P Trustees. The Member was a director and a 

substantial shareholder of both SAS Financial Planning Ltd and SAS 

Global Private Clients Pty Ltd.  

 
4.8 The SOA provided no disclosure and is entirely silent about the 

Member’s interests in these companies, and their share of any 

commissions and fees flowing from SAS Global Baldivis. As a 

shareholder and director of SAS Financial Planning Ltd and SAS Global 
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Private Clients Pty Ltd the FPA asserts that the Member had an interest 

in and expectation of remuneration. That expectation was derived from 

the amounts paid to these companies, through Capital Union by SAS 

Global Baldivis. The FPA asserted the Member had an obligation to 

disclose these interests fully, they being no less real because of the 

interposition of corporate entities between him and the Baldivis 

company in the chain of payment.  

 
Formal defects in disclosure 

 
4.9 In relation to the formal requirements of disclosure the FPA argued that 

flowing from FPA Business Tools and Guidance (BT3 p15 2003) the 

Member had an obligation to ensure that percentage and dollar 

disclosure of fees was made accurately for the amount invested. The 

FPA pointed out that the fees and commissions disclosed for the P 

Trustee’s interest in SAS Global Baldivis were for $45,000 not $75,000 

and inaccurate.  

 

4.10 Furthermore there was no disclosure of the split of fees and 

commission earned from SAS Global Baldivis between SAS Global and 

SAS Financial Planning Ltd and SAS Global Private Clients Pty Ltd in 

which the Member had interests, as discussed just above. The FPA 

argued this should have been provided in accordance with the FPA’s 

Guide to Development of Effective Statements of Advice (October 

2006). There were statements in the SOA that ‘as a salaried adviser I 

am paid a salary.’ The presentation of the fees without information 

about the split of fees was not full and frank and inaccurately portrayed 

the Member’s entitlement as being a salaried employee, by omitting to 

identify him as a director, officer, and shareholder of associated 

companies through which he received benefits.  

 
4.11 Finally, the SOA was so carelessly drafted that it did not remove 

references to out-dated Corporations Law provisions, which no longer 

applied at the date of the SOA, due to the implementation of the 

Corporations Act, in 2001.  

 
FPA Rules of Professional Conduct 101 – the misleading and deceptive 

conduct allegation 

 
4.12 The FPA alleges that the Member made misleading representations to 

the Ps: 

(a) Failure to adequately disclose position as Capital Manager of SAS 

Global Baldivis (see paragraph 4.10 above). 
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(b) Failure to adequately disclose the pecuniary benefits payable to 

Capital Union and Endeavour. 

(c) Failure to reveal the extent of his conflict of interest was 

misleading and deceptive 

(d) The statement ‘As a salaried Adviser I am paid a salary’ was 

misleading 

 

4.13 An Information Memorandum had been produced but it was not 

appropriate for the Ps as retail investors, and the evidence was unclear 

as to whether it was given to them. The Member had the document and 

thought the P may have been given it too: The Member’s letter of 8 

October 2011 p9. The Ps were not given a prospectus (they received a  

replacement prospectus in late December 2006 – Transcript p.74) at 

the time they signed the Authority to Proceed (Statement in the Matter 

of the Member v Mr & Mrs P dated 11 March 2011 (Exhibit 6) 

paragraph 34). Therefore the FPA asserted the information they 

possessed was insufficient to understand the nature and effect of the 

fees and payments in connection with the investment:  

 

4.14 The SOA did not disclose the amount going to the licensee and the 

authorised representative separately. It did not identify the Member as 

the authorised representative and the adviser service fees in the 

prospectus were disclosed to the Ps after signing the Authority to 

Proceed. The SOA does not identify the Member specifically as the 

director or employee of SAS Global, entitled to a Capital Manger’s Fee 

of 1.65. The disclosure made in the SOA was set out in the footnotes in 

language which made it appear discretionary/conditional, which is 

misleading. 

 
4.15 In relation to 4.13 (d) above, the FPA agrees that the Member was 

partly remunerated by salary, but says this was not the entirety of his 

remuneration. There needs to be full and transparent disclosure of 

remuneration and the failure to disclose the nature, scope and quantum 

of the other pecuniary benefits he received has the effect of being 

misleading.  

 

FPA Rules of Professional Conduct 110 – the failure to provide a suitable 

financial strategy 

 

4.16 The FPA alleges that the Member failed to develop a suitable financial 

strategy for the Ps before recommending that they invest. It is agreed 

by both parties that the Ps were ‘balanced’ investors (Transcript p.24). 

Yet the shares in SAS Global Baldivis were described in the Information 

Memorandum as ‘speculative’ with an anticipated return of 30%. Later 
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in the Replacement Prospectus the Baldivis shares were described as 

‘speculative’ (p2). The stock had no cash flow; the project was very 

highly geared with debt and was speculative; the stock was illiquid and 

the investment was 25% of their portfolio which was too great for any 

one stock. The FPA therefore asserts that this investment was contrary 

to the Ps’ investment profile as they stated: 

 

‘We didn’t want to go into (an investment) that was very 

risky, because, you know, we were approaching retirement 

and we wanted...a regular income to keep up the kind of 

lifestyle we had got used to’ (Transcript p.24). 

 

Theirs was a modest investing purpose, which did not require such a 

high risk strategy as investing in SAS Global Baldivis. 

 

4.17 Furthermore, no information was collected by the Member from the Ps 

as trustees. The FPA does not accept the Member’s contention that 

‘they [the Ps] invested as balanced investors on behalf of their super 

fund, and they...have the responsibility, not me’ (Transcript p.157). As 

an adviser the Member should have taken into consideration that they 

were superannuation trustees and not just personal investors and 

helped them invest in a more prudent venture. 

 

4.18 The FPA argued that the replacement prospectus was not explained to 

the Ps to allow them to comprehend whether the SAS Global Baldivis 

was an appropriate investment. The FPA also raised doubt as to 

whether the replacement prospectus was given to the Ps (Transcript, 

p.82), arguing at best it was received after they signed the SoA 

(Transcript p.74). There was a need also for the Ps to have the 

Prospectus explained to them, as they found the document to be ‘not in 

a layman’s language’ (Transcript p.83). The Ps assert that no 

explanation of the investment was discussed and that all they were told 

was that they ‘need diversity’ in their investment strategy (Transcript 

p.38)  

 

FPA Rules of Professional Conduct 111 – explanation of risk  

 

4.19 While the replacement prospectus did state SAS Baldivis was a 

speculative investment, which the Ps stated they did not read 

(Transcript p.82), the FPA rules state risk needs to not only be 

disclosed but ‘explained’ in terms the client is likely to understand. The 

Ps stated: 
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‘I don’t think he ever did describe the risks. He always 

came across with such huge confidence’ (Transcript p.82). 

Further they stated that: ‘I do know that he didn’t really 

explain to us that there was a huge risk entailed in this. It 

was always that it was a great prospect...and that the 

land...was selling...like hotcakes’ (Transcript p.76)  

 

4.20 Finally, given the FPA allegations of unsuitable recommendations in 

paragraphs 4.17-4.19 above, the failure to explain the risk was a 

significant issue due to the inappropriate investment recommendation.  

 

FPA Code of Ethics Rule 1 – standard rule of integrity 

 

4.21 The FPA asserts the Member has failed to observe a high standard of 

honesty and integrity in conducting his financial planning business. This 

conclusion can be drawn on the charges already outlined above. The 

failure to observe this rule can be briefly outlined by the Member’s 

conduct in: 

(a) Failing to adequately disclose in writing, the remuneration, fees, 

commissions, and of any other benefit received by himself; 

(b) Failing to adequately disclose in writing, any benefit that a third 

party may receive in conjunction with the recommendation; 

(c) Engaging in acts which were misleading, deceptive or fraudulent 

in nature; 

(d) Failing to develop a suitable financial strategy or plan for the 

client, based on the relevant information collected; and 

(e) Failing to provide the client with an adequate explanation of risk. 

  

FPA Code of Ethics Rule 6 - professionalism 

 

4.22 The FPA asserts that the Member has brought discredit to the financial 

planning profession by causing the investing public to think that 

financial advisors were of poor character, low expertise and care and to 

diminish the reputation of financial planners. This can be concluded 

with reference to the particulars of charges already outlined above.  
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V. THE MEMBER’S POSITION 

 

5.1 The following account of the Member’s position is taken from the letter 

of response to the FPA’s breach notice written by the Member to the 

FPA dated 8 October 2011 and statements made in the hearing on 8 

December 2011 – 9 December 2011 as evident in the transcript. The 

relevant parts of the FPA’s response to his letter (dated 31 October 

2011) have also been included. The Member raised the following points 

in his defence. 

 

FPA Rule & Ethic 106(a) and (c) – the failure to disclose conflicts of 

interest in relation to remuneration, fees, commissions and benefits 

allegation 

Incorrect dollar amount specified for Baldivis 

5.2 The Member argued that the incorrect dollar amount specified for the 

Baldivis investment in the statement of advice dated 22 November 2006 

(SOA Exhibit 14) being $45,000 rather than $75,000 was a technical 

shortcoming and not material to the client for the advisor and Capital 

Manager fees. This was because the client agreed to put the additional 

$30,000 into the Baldivis investment and so would have known the 

percentage payable was on the $75,000 rather than the $45,000. He 

also argued that this, in addition to the mistaken reference to s849 

Corporations Law which had ceased to apply, was the fault of the para-

planning unit of SAS Global Ltd rather than his fault.  

 

5.3 The FPA noted in its response that the formal requirement in the FPA 

Business Tools and Guidance (BT3 p14 2003) is that percentage and 

dollar disclosure is made accurately for the amount invested; an 

obligation placed on all FPA members whether they are advisors or 

principal members (i.e. SAS Global Limited). 

 

Disclosing the split of fees between SAS Global Ltd and the Member and his 

associates 

 

5.4 In the same letter, the Member argued that the percentage fee payable 

for SAS Global Ltd (5.5% adviser fee) and officers and directors of SAS 

Global Ltd (1.65% Capital Manager fee) was disclosed in the statement 

of advice. He also said it was not possible to disclose the share of 

remuneration he would receive personally. The Member argued that as 

a director and shareholder of the licensee (which received a fee of 

5.5%), he may have been eligible for a profit share and any increase in 
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capital value (SAS Global Ltd Authorised Representative’s Financial 

Services Guide 5 May 2005) but would not know the specific amount at 

that time as it was dependent on his future performance.  He did not 

receive director’s fees (Transcript p.165).  

 

5.5 The Member also asserted he had received compliance advice that if 

he was a director of the licensee or corporate representative, there was 

no specific requirement to disclose the percentage he would receive. In 

any case he argued, it would have been impractical and hard to know 

the quantum of payment he would have received from commissions 

earned from SAS Global Baldivis (Transcript p.127-128, 163). In terms 

of the Capital Manager’s fee, he argued this was separately disclosed 

in the Baldivis prospectus (Exhibit 20). He asserted that the Ps would 

have received and been aware of the whole of the replacement 

prospectus rather than just the application form (Transcript p.181, 186). 

In relation to the advisory fee the FPA Investigation Officer wrote to the 

Member in September 2012 requesting a copy of the authorised 

representative agreement between himself and SAS Global to see the 

fee split between the Member and his licensee. The Member’s 

response was an email of 12 October 2012, which did not specifically 

address the issue, and did not provide the requested document.  

 

Layout of the fee table 

 

5.6 In his letter, the Member argued that the layout of the fee table was not 

misleading as it was drafted to demonstrate that the fee was a 

commission as opposed to an entry fee and that it was common to 

distinguish these two types of fees for many dealers. He understood 

this method as ‘more compliant’ as the entry fee which comes off the 

investment monies buying the financial units is different from the 

charging of commission which is paid by the issuing entity itself, in this 

case Baldivis (Transcript p.166). He also argued that the commissions 

in the footnotes were not misleading as they were the same font size 

and clearly visible on the fee disclosure page. When he talked to the 

Ps, he would explain that the commissions were the amount Baldivis 

would pay to the adviser who attracted the capital (Transcript p.167). 

 

5.7 The FPA asserted that nevertheless this method was not ‘full and frank  

disclosure of all fees, commission, other benefits and ... fees and 

charges to be incurred by clients’ as per FPA Business Tools and 

Guidance (BT3 p4 2003). The Ps’ understanding of the table was that 

the Member was only remunerated $1200 from the SAS Global 

Individual Management Account and $0 from all other investments 

(Transcript p.95).  
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5.8 The FPA also argued that to understand the full amount of 

remuneration to be paid on the investment, the Statement of Advice 

directed the P Trustees to consult the Baldivis prospectus which was 

subject to a stop order by ASIC made on 1 December 2006. At the 

time, there was an information memorandum for Baldivis available but 

the P Trustees did not recall receiving any disclosure documents until 

December (Transcript p.74).  

 

Disclosure of his relationships  

 

5.9 In his letter, the Member asserted that as he wasn’t a director of SAS 

Global Baldivis Ltd, he did not breach the requirement in the SOA to 

disclose his relationship and that of his associated companies as an 

authorised representative of SAS Global Ltd.  

 

5.10 In response, FPA argued that this was irrelevant as the allegation was 

referring to his failure to disclose his interests in companies that 

received benefits from SAS Global Baldivis.  At the date of the breach 

notice, the companies thought to be relevant were Capital Union and 

Endeavour. Further evidence (invoices and remittance notices issued 

by Capital Union and supplied to the FPA by the Member under letter 

dated 1 June 2012, see paragraphs 3.13-3.18 above) has clarified that 

it was SAS Financial Planning Ltd and SAS Global Private Clients Pty 

Ltd which received payments from Baldivis, and in relation to which the 

FPA argues disclosure should have been made. The Member was an 

ultimate beneficiary of payments made to these companies (see 

diagram on p12 above). 

Allegation of substantive defects in conflicts of interest disclosure in 

relation to remuneration, fees, commissions and benefits  

Capital Union Pty Ltd merely administered the commission distribution for 

Baldivis, did not advise and no disclosure was required  

 

5.11 In the Member’s letter of response, he asserted that there should be no 

requirement to disclose the pecuniary benefits received by Capital 

Union Pty Ltd from Baldivis investments nor his associate relationship 

with this company. This was because the company’s role was to collect 

commission, produce statements and make payments to authorised 

representatives on behalf of the dealer. The company did not provide 

advice (see Transcript p.174) or hold funds in its own capacity.  The 

Member asserted that the financial adviser’s fee of 5% of capital raised 

in the Baldivis project was collected by Capital Union on behalf of SAS 
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Global to distribute to the various advisers and dealers that participated 

in the offer (see also Transcript p.171-173). His statement was 

supported by the production of the ‘Commission Administration 

Agreement between SAS Global Ltd and Capital Union Pty Ltd.’ This 

statement has been further supported by invoices and .payment 

advices accompanying the flow of funds from Baldivis to SAS Global 

companies, and to the Member, as set out in paragraphs 3.13-3.18 

above. The Ps were not aware of Capital Union Pty Ltd and its affiliation 

with the Member and nor that it served as the intermediary for receiving 

the adviser’s fees (Transcript p.102).  

 

5.12 From the FPA’s perspective, the question has now become whether 

there was a breach of the requirements of the substantive disclosure 

obligations, since the evidence revealed that SAS Financial Planning 

Ltd and SAS Global Private Clients Pty Ltd were the recipients through 

Capital Union of payments from SAS Global Baldivis. The Member, as 

has been shown, was director and shareholder of both these 

companies when advising the P Trustees.  

 

The Ps knew he was Capital Manager and Director of SAS Global  

 

5.13 In the same letter of response, the Member argued that his position as 

a Capital Manager and the fee receivable was disclosed in both the 

Baldivis offer document and the SOA. He had orally told the Ps that he 

was the Capital Manager of the Baldivis project (Transcript p.190, 203) 

and as well in a letter covering the SOA (Transcript p.159). He asserted 

that they should have known this as it was published in the prospectus 

which was given to them (Transcript p.129).  The Member also argued 

that the P Trustees knew he was a director of SAS Global as this 

information was on his business card and on the website (Transcript 

p.178) and this was mentioned in the letter sent to them accompanying 

the SOA (Transcript p.159).  From this it seems the Member assumed 

the P Trustees would have understood that he was one of the  ‘officers 

and/or directors of SAS Global’ mentioned on the SOA fee disclosure 

page who might earn the ‘Capital Manager’s fee’.   

 

5.14 The FPA responded by disputing the Member’s claim that the SOA 

made sufficient disclosure to make the P Trustees aware that the 

Member was the Capital Manager and would earn the Capital 

Manager’s fee, as it did not name the Member as one of the directors or 

officers of SAS Global Ltd entitled to the fee.  

 

5.15 At the hearing the FPA asserted that the P Trustees were never given a 

prospectus at the time they received the SOA and nor was one 
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available. The prospectus for the Baldivis investment was lodged with 

ASIC on 17 November 2006 but was subject of a stop order made on 1 

December 2006. The FPA pointed out that the P Trustees signed an 

application form from a Replacement Prospectus dated 29 December 

2006 (Exhibit 20) but this was well after they signed the ‘Authority to 

Proceed’ at the rear of the 22 November 2006 Statement of Advice. 

Thus the FPA argued that the P Trustees were given no 

contemporaneous documents which would have allowed them to 

identify that the Member had been appointed the Capital Manager for 

SAS Global Baldivis Ltd.   

FPA Rules of Professional Conduct 101 – the misleading and deceptive 

conduct allegation 

 

5.16 In the same letter, the Member argued that he did not engage in any 

improper conduct of a misleading, deceptive or fraudulent nature. He 

asserted that the connection between SAS Global Ltd and SAS Global 

Baldivis was clear because the same ‘SAS Global’ title in the 

companies and that the Statement of advice clearly showed that 

commissions were payable to SAS Global Ltd. He argued that it did not 

matter whether the commissions were paid to him personally or SAS 

Global and would have had no effect on the P Trustee’s decision to 

invest.  The statement describing him as a salaried adviser was true.  

 

5.17 The FPA in response asserted that the repetition of the words “SAS 

Global” were not enough to disclose the conflict of interest. This was 

because it identified neither the scope nor nature of the interests in 

conflict. The FPA repeated its position that the remuneration, fees and 

commission and other pecuniary benefits were not adequately 

disclosed in the Statement of Advice issued to the P Trustees. The 

disclosure of fees in the Statement of Advice did not split the amounts 

going to the licensee and the authorised representative and nor did it 

identify the Member as the authorised representative. The adviser fee 

was described in the prospectus which the P Trustees say was not 

given to them before they signed the Authority to Implement. The FPA 

also noted that the SoA did not identify the Member as the director or 

employee of SAS Global Ltd who was entitled to the Capital Manager’s 

fee of 1.65%. Finally, the FPA noted that to the extent that the 

disclosure was substantive, it was placed in a misleading table layout.  

 

5.18 The FPA asserted that by stating that he was a salaried adviser in the 

SoA, although partly true,  it had the overall effect of disguising the true 

fees to be paid by the P Trustees and obscured their understanding of 
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who would receive the fees and the effect that might have on the advice 

they were given. 

 

FPA Rules of Professional Conduct 110 – the failure to provide a suitable 

financial strategy 

 

5.19 The Member asserted that he gave sufficient consideration to the 

position of the Ps as Trustees rather than individuals when establishing 

their investment objective and investment profile (Transcript p.156-157). 

He asserted that he considered the change in Mr P’s circumstances 

prior to the 22 November 2006 Statement of Advice through numerous 

meetings and discussions although he couldn’t produce a new fact-

finder (Transcript p.158).  

 

5.20 In his letter, the Member argued that the recommendations met the 

balanced profile of the P Trustees which required 60% and 40% of the 

P Trustee’s financial assets of $295K giving a break-down of the growth 

and defensive assets. 

 

5.21 He asserted that the P Trustees were given the Replacement 

Prospectus and so were aware that the SAS Global Baldivis Ltd 

investments were speculative in nature (Transcript p.181, 186).  

 

5.22 In his letter, the Member argued that it is only through hindsight that it is 

easy to criticise the $75,000 investment into Baldivis. He asserted that 

throughout the process, research was conducted on all the investments 

recommended to the P Trustees and reviewed to be suitable for the 

balanced profile of his clients (Transcript p.141). He asserted that the 

investments were also sufficiently diversified in terms of liquidity. He 

asserted that at the time, he performed reasonable due diligence on the 

Baldivis investment. This included reviewing the market reputation of 

the professional consultants used in the prospectus, the town planners, 

the valuation company and the consulting engineers. He was also 

familiar with the area of Baldivis and other similar projects in the area 

which lead him to add Baldivis to his approved list as an adviser.  

Furthermore, he said that as one of five directors: 

 

‘I am not the decider of what asset goes...it’s ultimately not 

up to me...I was employee of that company...I had to deal 

on the authorised list that I was given at the time, and I did’ 

(Transcript p.141).  
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5.23 FPA responded that the actual asset allocation figures were 21.4% in 

defensive stocks and 78.56% in growth stocks (Transcript p.122) 

although later, the Member asserted that a different formula should be 

used such that the asset allocation will still come within the 60-40 

requirement (Transcript p.207).  

 

5.24 FPA, in its response noted that no information was collected by the 

Member from the P Trustees in their capacities as trustees which would 

have different aims and objectives to the Ps as individuals e.g. the 

super fund must have as its sole purpose the provision of retirement 

income. The Ps acknowledged that they were simply looking forward to 

a comfortable retirement with a bit of liquidity to add to their income 

from their pensions (Transcript p.37) just enough to go on holiday and 

do various things (Transcript p.81). The FPA also asserted that knowing 

that Baldivis ‘investment is speculative’ with ‘anticipated returns of 30% 

per annum’ as stated on the Information Memorandum, the Member still 

recommended it as an appropriate investment for balanced investors to 

the P Trustees.  

 
5.25 Although the P Trustees applied for investment on the replacement 

prospectus form, the FPA did not accept the replacement prospectus 

was given to them and that the contents were explained so that they 

could understand whether the shares in Baldivis were an appropriate 

investment for their superannuation fund. The Ps did not receive the 

replacement until December (Transcript p.74), well after the signing of 

the SoA. Neither were they contacted by the Member or any of his 

representatives to discuss the document (Transcript p.74).  

 

5.26 Furthermore, the FPA noted that there were a number of specific 

features making the recommendation in SAS Global Baldivis unsuitable 

for the P Trustees managing a superannuation fund supporting retirees. 

These included the Baldivis shares that had no cash flow; the Baldivis 

project was highly geared with debt and considered speculative by its 

promoters; the stock was illiquid; and on a portfolio basis an investment 

of 25% of the portfolio (the P Trustees investment in SAS Global 

Baldivis) is too great for any one stock particularly with those features 

mentioned. The FPA responded that hindsight was irrelevant as the 

stock was unsuitable by virtue of its features and disproportionate value 

in the portfolio at the time of the recommendation. 
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FPA Rules of Professional Conduct 111 – failure to provide explanation of 

risk allegation 

 

5.27 In the same correspondence, the Member asserted that the client was 

referred by the Statement of Advice to a comprehensive discussion of 

risks in the offer document (the replacement prospectus). He asserted 

that there was a sufficient explanation of the risks involved in the 

Baldivis investment. He also said that every time he issued a statement 

of advice to the Ps, he would make sure to discuss the document and 

go through the risks with them (Transcript p.167).  

 

5.28 The FPA in response asserted that it is insufficient to cross-refer a 

client to a discussion of risks in an offer document when the FPA rules 

require the risks to be not only discussed but ‘explained in terms the 

client is likely to understand’. The Ps did not recall being shown a risk 

profile spectrum (Transcript p.44) or being given an explanation of what 

a ‘balanced’ investment profile was (Transcript p.38). Neither did they 

recall the Member explaining the risks of the Baldivis investment 

(Transcript p.82). The FPA also notes that in any case, the P Trustees 

were not given any offer document in relation to the SAS Global 

Baldivis Ltd investment at or before the time of the issue of the SoA to 

which they could have referred. The Ps could not remember whether or 

not they were given the replacement prospectus before signing the 

application form for the investments or if they read them (Transcript 

p.83-84). The Member did not explain and do a break-down of the total 

asset allocation between growth and defensive assets to the Ps and 

where they rested on their risk and return profile (Transcript p.85). 

FPA Code of Ethics Rule 1 – the lack of honesty and integrity in 

conducting financial planning services allegation 

5.29 The Member asserted in his letter that the poor investment result in 

Baldivis was not related to his advice and noted that he had worked in 

the financial planning industry for seventeen years and up until the SAS 

property failure had no complaints. He also noted that out of the eight 

investments which the P Trustees made over many years, only three 

were related to SAS of which one, Baldivis, had lost its value. As a 

result, he argued there was no justification for a complaint against his 

integrity and professionalism as a financial planner. 

 

5.30 The FPA in response asserted that the failure to explain the risk of the 

investment sufficiently demonstrated a departure from consistent 

compliance with the FPA rules and a lapse in integrity. The FPA also 

asserted that the Member’s misleading and deceptive conduct as well 
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as his failure to make clear, concise, effective and accurate disclosure 

of fees, charges, commissions and other benefits and conflicts of 

interests demonstrated a lack of honesty. The FPA continued to assert 

that the Member’s conduct would cause reasonable members of the 

investing public to think that financial advisers were of poor character, 

low expertise and care and to diminish the reputation of financial 

planners as a profession. 

 

FPA Code of Ethics Rule 6 – the failure to observe high standards of 

honesty and integrity in providing the P Trustees with financial planning 

services: 

5.31 The Member did not specifically respond to this allegation, but the 

general tenor of his submissions was that he rejected it, see above 

paragraphs 5.30.  

 

VI. THE LEGAL QUESTIONS 

 

Procedural question – the amendment of details and grounds in the notice 

of charge  

 

6.1 In accordance with the information it had obtained through its 

investigations, the FPA alleged that two companies associated with the 

Member, Capital Union and Endeavour, were involved in giving advice 

to the Ps. This allegation was made because the accounts of SAS 

Global Baldivis revealed that the Capital Manager’s Fee and the 

advisory fees for the sale of interests in Baldivis had been paid to 

Capital Union. The FPA had no evidence at the time of the issue of the 

Notice of Charge that these amounts had been paid to any of the SAS 

Global companies. 

 

Evidence that Capital Union was a conduit between SAS Global 

Baldivis and SAS Global including SAS Global Financial Planning, was 

first evident in the Member’s response to the Notice of Charge. The 

Member explained that Capital Union was an administration vehicle for 

the collection and distribution of fees owed to a variety of firms and 

persons involved in the sale and distribution of interests in SAS Global 

Baldivis.  He produced a commission administration agreement at the 

hearing, and answered a number of questions from the panel about the 

role of Capital Union under that agreement. Later, on request from the 

FPA, the Member produced invoices sent by Capital Union to Baldivis 

for the Capital Manager’s fee and the advisory fees. He also produced 

remittance advice documents evidencing the payment of these invoices 
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through Capital Union to SAS Global Financial Planning, SAS Global 

Private Clients and to the Member himself. In a few cases the payments 

were made directly by Baldivis to the Member, without passing through 

Capital Union. The details of these payments are set out in the text and 

tables in paragraphs 3.15-3.22 above. The CRC acknowledges the 

assistance provided by the Member in producing these documents and 

explaining the operation of the commission administration agreement, 

within the SAS Global group and the Baldivis transactions.  

 

The CRC has considered whether the naming of the incorrect 

companies as advisors in the Charge Notice, has caused any prejudice 

to the Member in answering the case made against him by the FPA. 

The question is whether the Member was denied a proper opportunity 

to defend himself, given that the assertion was that Capital Union had 

given advice, not SAS Global or SAS Global Financial Planning or SAS 

Global Private Client. In fact the Charge Notice cites SAS Global as the 

licensee, and SAS Global Financial Planning or SAS Global Private 

Client, as authorised representatives. So the Member was on notice 

that the FPA was alleging these companies with which the Member was 

connected, were also involved in the Baldivis transaction.  

 

The essence of any unfairness to the Member is whether alleging 

Capital Union also provided advice was prejudicial to the Member. As 

the Member was keen to explain and to produce documents to prove 

the true role of Capital Union, and these were quickly accepted by the 

CRC, the likelihood of prejudice to the Member seems remote. Further, 

the Member now has a significant time to reply to the fact that it is SAS 

Global companies which are treated in this determination as having 

provided advice through the Member (not Capital Union), in his 

response to the next to final determination. Finally, the Disciplinary 

Regulations of the CRC provide at paragraph 119 that ‘where a 

procedural defect occurs due to the FPA, this will not render the 

proceedings invalid.’ Likewise Regulation 118 provides that the CRC 

may ‘inform itself on any matter in any manner it sees fit’, and the CRC 

has done so.  

 

FPA Rules of Professional Conduct 106(a) and (c) – failure to disclose 

conflicts of interest in relation to remuneration, fees, commissions and 

benefits 

6.2 FPA Rule 106(a), (b) and (c): In the provision of any written 

recommendation a member must disclose the following particulars to 

the client in writing: (a) remuneration, fees, commissions or any other 

pecuniary or non-pecuniary benefit whether direct or indirect, received 
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or receivable by the member, the member’s Principal, or an associate in 

connection with the financial planning service; (b) any other benefit 

reasonably capable of influencing the making of the recommendation; 

(c) any benefit that a third party may receive in connection with the 

recommendation.  

Conflicts of Interest and Regulatory Rules 

 

6.3 As can be seen from the text above, like parallel sources of law in the 

Corporations Act and fiduciary law in equity, FPA Rule 106 requires 

disclosure when there are conflicts of interest. In equity disclosure of 

conflicts of interest is required only when there is a fiduciary duty 

between parties – for then the person bearing the fiduciary duty must 

get the other’s consent to taking a benefit (e.g. fee payment or 

commission for providing a service) from the relationship: Chan v 

Zacharia (1984) 154 CLR 178.  Not all advisory relationships are 

fiduciary, and so the requirement to provide disclosure and obtain 

consent is not universal: it depends on the presence of features of a 

fiduciary relationship - an agreement by the service provider to act in 

the other’s interests, either tacit or express; vulnerability through 

disparity of knowledge or bargaining power. 

 

6.4 Regulatory rules which require disclosure and other steps for 

‘managing’ conflicts do not require the presence of a fiduciary 

relationship. These rules have force not by the equitable protection of a 

certain sort of relationship, but by virtue of statute or regulation (in the 

case of the Corporations Act and its Regulations), or in the case of the 

FPA Rules, by force of the agreement between member and the FPA. 

Not only is the source of law different, but so are the consequences of 

breach: equitable remedies in one case, admonition, fine or expulsion 

all being possibilities for breach of the FPA Rules.  

 

6.5 There are other differences. Sometimes the terms in which regulatory 

rules are written, deliberately alter the background equitable principles. 

An obvious example of this is a statutory provision or professional rule 

precluding the parties contracting out of a conduct rule such as conflicts 

disclosure. Any attempt to avoid the conflict rule, is itself void. Equitable 

rules are generally able to be modified or even (many argue) 

completely excluded by the parties agreeing. An important difference 

between the equitable conflicts principles and the FPA rules on conflicts 

is that Rule106 requires the disclosure of ‘any’ benefit - not just those 

which are material, in the sense of being likely to influence the adviser’s 

conduct. Likewise, ASIC Regulatory Guide 181 Managing Conflicts of 

Interest at 181.15 defines conflicts of interest as circumstances where 



31 
 

some or all of the interests of clients are inconsistent with, or diverge 

from, some or all of the interests of the adviser. This includes actual, 

apparent and potential conflicts of interest. This regulatory interpretation 

of the Corporations Act licensing obligation in S912A is a wider or 

broader approach than the materiality criteria requiring disclosure by a 

fiduciary in equity. At equity only benefits which induce a ‘real and 

sensible’ possibility of conflict must be disclosed and consent obtained. 

Under RG 181 those which are ‘apparent and potential’ must also be 

disclosed. Under the FPA rules ‘any’ benefits must be disclosed. Here 

both sets of regulatory rules are concerned that conflicts are seen to be 

disclosed or managed, regardless of how ‘real and sensible’ they are. 

 

6.6 Having pointed out the obvious differences between equitable principles 

and regulatory rules, there are also ways in which silences in regulatory 

rules can be filled usefully by background equitable principles. So for 

example, FPA Rule 106 is silent about the quality of disclosure that a 

member must give their client. Equity is clear that disclosure must be 

‘full and frank’. FPA Rule 106 is also silent about the quality of a client’s 

consent that will allow a member to take a benefit from a conflicted 

situation. Equity is clear that the client’s consent must be ‘fully informed 

consent’. 

 

6.7 Like wise ASIC Regulatory Guide 181 Managing Conflicts of Interest 

provides interpretive guidance to gaps in FPA Rule 106. In RG 181 

licensees are to ensure that clients are adequately informed about any 

conflicts of interest that may affect the provision of financial services to 

them (RG181.49). Disclosure should also help clients to assess the 

service they are being offered in light of the licensee’s own interests 

and decide on the extent (if any) to which they will rely on the service 

being provided to them (RG181.51).  Disclosure about conflicts of 

interest should be specific and meaningful to the client, occur 

before/when the financial service is provided but in any case at a time 

that allows the client a reasonable time to assess its effect (RG181.52). 

Finally, the sufficiency of the disclosure may depend on the level of 

financial sophistication of the client and how much the client already 

knows about the specific conflict (RG 181.58). Overall, these points are 

indicators that the client must be well informed enough to have an 

understanding of the practical consequences of the member taking the 

benefit being disclosed to them, and to which they are consenting. 

Otherwise disclosure is a pointless, ineffective and expensive ritual.  

 

6.8 We think that principles and rules from sources of law with parallel 

purposes to those of the FPA Rules can provide helpful guidance to 

their interpretation where the FPA Rules are silent.  



32 
 

 

When is There a Conflict of Interest?   

 

6.9 In equity there is a conflict of interest where the fiduciary (the member) 

undertakes to act in the interests of another person (the client) to the 

exclusion of his/her own interest. The conflict arises when the member 

fiduciary wishes to take a benefit despite the self-denying nature of the 

relationship. There is little practical doubt that the relationship of 

financial planner and client is fiduciary (Daly v Sydney Stock Exchange 

(1986) 65 ALR 193). Recent cases have found that this can even be the 

case when the client appears sophisticated (Wingecarribee v Lehman 

[2012] FCA 1028; Bathurst Regional Council v Local Government 

Financial Services ( No 5) [2012} FCA 1200).  

 

6.10 The fiduciary duty is not derived from the relationship of adviser and 

client, but rather from the particular task the adviser has agreed to 

undertake. The relationship will be fiduciary where the adviser has 

agreed to serve the client’s interests to the exclusion of his/her own 

interests (Simpson v Donnybrook Properties Pty Ltd [2010] NSWCA 

229; Aequitas v Aefc [2001] NSWSC 14). This is especially in situations 

where the advice involves a client’s personal or financial well-being. 

The relationship between an adviser and client is ‘likely to involve 

elements of trust, confidence and vulnerability requiring undivided 

loyalty’ (Calvo v Sweeney [2009] NSWSC 719).  

 
6.11 As we have said above, the application of the FPA Rules to members 

does not depend on the presence of a fiduciary relationship. It is clear 

however, that most advisory relationships enjoyed by members with 

their clients, will in fact have the features of a fiduciary relationship. 

Members may be simultaneously bound by both the equitable principles 

and the relevant FPA Rules. Of course they are also bound, again 

simultaneously, by the conflicts rules in the Corporations Act. This 

provides further justification for interpreting the FPA rules in line with 

equity or ASIC guidance, when they are silent.  

 

What Sorts of Benefits (Conflicts) Require Disclosure?  

 

6.12 As to the types of benefits which require disclosure, FPA 106(a) 

requires the disclosure of any remuneration, fees, commissions or any 

other pecuniary or non-pecuniary benefit whether direct or indirect, 

received or receivable by the member in connection with the financial 

planning service. Likewise, Rule 106(b) requires the disclosure of any 

other benefit reasonably capable of influencing the making of the 
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recommendation. FPA Rule 106 is wide and unqualified in its terms, 

and in its effect.  

 

Direct Payment from Product Issuer to Member 

   

6.13 The most obvious benefit that could lead to a conflict that distorts 

investment advice or a recommendation is a payment to the member 

directly from the issuer of the interest or financial product being 

recommended to the client. This would include any remuneration, fees, 

commissions or any other pecuniary or non-pecuniary benefit as 

described by FPA Rule 106. This direct payment should be disclosed 

whether it is received in fact or only receivable – i.e. there is potential 

for it to be received if certain conditions are met or specified 

circumstances eventuate. Just because a member does not receive a 

payment, or may not receive a payment, does not excuse disclosure.  

 

Payment of a Salary to the Member by a Principal (Licensee) 

 

6.14 The payment by the principal of a salary to the member has obvious 

potential to influence advice: even if it is a flat salary, there are both 

legal and practical reasons why the member might put the interests of 

the employer before those  of the client. Even if the member has no say 

in the quantum and conditions of the salary, the employed member is 

likely to follow the directions of the employer, and these may diverge 

from the interests of the client. All of these potential conflicts will be 

intensified if a salary has bonus elements that are linked to the volume 

or value of sales to the client. The same may be the case where selling 

the products of companies associated with the principal increase the 

salary.  

 

Payment of Director’s Fees by a Company which is a Principal or Principal’s 

Associate.  

 

6.15 If the member is a director of a corporate principal or corporate 

associate, director’s fees may provide another instance of conflicted 

benefits being paid. As with the salary, director’s fees may be flat or 

have incentive components. The larger the incentive component, the 

more intense the conflict is likely to be. Critics may argue that director’s 

fees (and even a salary) are not ‘in connection with the financial 

planning service’ as FPA Rule 106 requires. They might argue that the 

director’s fees are for the governance of the corporate principal, and 

that only a direct fee from the issuer is sufficiently connected with the 

provision of a financial service as to require disclosure. Clearly if the 

member is an executive director and providing financial planning 
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services to clients, then the connection between the recommendations 

and the director’s fee will be closer. If the calculation of the fee is 

determined or partly determined by volume, value or counterparty of 

sales, then again, the connection will be closer. If the corporate 

principal’s services are diversified, and not only financial advisory, this 

will provide a contrasting instance where the connection to director’s 

fees will be less distinct.  

 

6.16 We think these and a multitude of other variations are addressed by the 

requirement in FPA Rule 106, in ASIC RG 181 and in the (rather looser) 

materiality tests in equity, for the wide scope of interests which must be 

disclosed.  It is impossible for rules and equitable principles alike, to 

anticipate all ‘connections’. We think the importance placed on 

disclosure even where the benefit may in fact be slight or non-existent, 

is a response to the unpredictability of benefits such as director’s fees. 

The prophylactic nature of the conflicts rules and principles requires 

disclosure, regardless.  

 
Payment of Dividends and Ownership of Shares in a Company Which is a 

Principal or Principal’s Associate.  

 

6.17 In this instance too, there are many variations in intensity of connection 

to benefits that may derive from fees flowing from a financial 

recommendation to a client of the principal company. Some value may 

flow to the shareholder FPA member from dividends. Some might 

eventually be realised in a sale of shares.  In both cases the receipt of 

the benefits depends on factors to some extent outside the control of 

the member: Board decision to declare dividends, retained earnings 

policy, whether there is a market in the shares, whether the shareholder 

is involved in management or not.  

 

6.18 Ownership interests definitely make it more difficult to quantify a benefit, 

but that does not make the benefit irrelevant or so remote that it is not 

reasonably capable of influencing the making of a recommendation. 

Over time the benefit (dividends/share value) may grow to be very 

great, and increase the incentive to give advice that is not self-denying 

and to avoid disclosure. Protecting and valuing the prospects of an 

existing asset is a common behaviour. In short, the fact that a benefit 

might be indirect, contingent, unquantifiable or even partly 

unidentifiable, does not mean that it should not be disclosed. If it can 

influence a recommendation, then it should be disclosed. Finally, it is 

worth pointing out that where a member is both director and 

shareholder, much of the contingency and unpredictability of value may 
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disappear because of their decision-making role in management. Then 

the case for disclosure is even stronger.   

 

What Constitutes Adequate Disclosure? 

 

6.19 The FPA code does not elaborate on what constitutes adequate 

disclosure so legal definitions will assist in determining the standard 

required of financial advisers.  

 

6.20 In general law, a fiduciary may not, without the consent of their principal 

receive commissions or other unauthorised payments from third parties 

for services rendered which are connected with the relationship 

between the fiduciary and their principal (Metropolitan Bank v Heiron 

(1880) 5 Ex D 319; Boston Deep Sea Fishing and Ice Co v Ansell 

(1888) 39 Ch D 339; Lister & Co v Stubbs (1890) 45 Ch D 1). Approval 

has been expressed for this line of authority in the financial advice 

context in the High Court: Daly v Sydney Stock Exchange Ltd (1986) 

160 CLR 371. Generally, a fiduciary cannot profit from their position 

without the informed consent of their principal Williams v Barton [1927] 

2 Ch 9. 

 
6.21 As seen in the financial trail of the Baldivis investments in the diagram 

on page 12 the Member as a financial adviser and Capital Manager, 

was in a position to receive commissions and fees when the P Trustees 

made an investment into Baldivis.  This is clearly an example of a 

fiduciary profiting from their position. 

 
6.22 Equity requires ‘full and frank’ disclosure in relation to conflicts of 

interest (Phipps v Boardman [1967] 2 AC 46). In ascertaining what is 

‘full’ disclosure that a person would ‘reasonably require,’ the court looks 

to the level of sophistication and intelligence of the party receiving the 

disclosure in the transaction. Where the recipient party has much 

business experience/intelligence in the field in question, the extent of 

disclosure is less rigorous (Cf: Farah Constructions and Others v Say-

Dee Pty Ltd (2007) 236 ALR 209). It has been suggested that ‘full 

disclosure’ is analogous with disclosure of ‘full consequences’ of the 

transaction, which would include disclosure of any fees directly or 

indirectly that the fiduciary gained (Daly v Sydney Stock Exchange 

(1986) 65 ALR 193). Furthermore, full disclosure would be required 

regardless of whether the disclosure would have affected the recipient’s 

decision to proceed with the investment, as in Commonwealth Bank of 

Australia v Smith (1991) 102 ALR 453. This aligns with the 

requirements of ASIC RG 181.55. 

 

http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23GB%23ch%23sel2%252%25year%251927%25page%259%25sel1%251927%25vol%252%25&risb=21_T14215455698&bct=A&service=citation&A=0.6576436128123693
http://www.lexisnexis.com/au/legal/search/runRemoteLink.do?langcountry=AU&linkInfo=F%23GB%23ch%23sel2%252%25year%251927%25page%259%25sel1%251927%25vol%252%25&risb=21_T14215455698&bct=A&service=citation&A=0.6576436128123693
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6.23 The analysis above would indicate that a member should disclose all 

conflicts of interest which would include direct and/or indirect benefits 

both to him and related third parties (Aequitas v AEFC [2001] NSWSC 

14). Given the business intelligence disparity between most financial 

advisers and their clients, disclosure should be clear and thorough. This 

would allow clients to make an informed decision, including being 

informed about the consequences, including whether an adviser might 

be influenced in making a recommendation.  

 
6.24 ASIC RG181.54 is even more precise and practical about the nature of 

conflicts disclosure. ASIC argues that the type of disclosure depends on 

(a) the extent to which the adviser has a legal or beneficial interest in 

the financial products that are the subject of the financial product 

advice;  (b) the extent to which the adviser is related to or associated 

with the issuer or provider of the financial products that are the subject 

of the financial product advice; and (c) the extent to which the adviser is 

likely to receive financial or other benefits depending on whether the 

advice is followed.  

 
6.25 ASIC guidance emphasises that all information ‘reasonably’ expected to 

influence the adviser must be disclosed (RG 175.161). The level of 

information required is what a person would ‘reasonably require’ for the 

purpose of deciding whether to act on the advice (RG 175.162). The 

information should be presented in a clear, concise and effective 

manner (RG 175.188) with enough information to allow a client to make 

an ‘informed decision’ about how the conflicts of interest affect them 

(RG 181.50). This would mean providing enough information to allow 

the client to understand the conflict and the practical, operational 

significance of this conflict (RG 181.53). It is important to note that all 

conflicts of interest should be brought to the client’s attention (RG 

175.18) for them to decide whether it is significant (RG 181.55). 

 
6.26 Although FPA Rule 106 is silent about some aspects of disclosure of 

benefits, the FPA Business Tools and Guidance (BT3 p9 2003), set out 

clear formal requirements for the disclosure of fees and commissions. 

These were in operation for 3 years before the advice was given to the 

Ps in November 2006.  The Business Tools require that Statements of 

Advice should disclose the split of remuneration between the individual 

adviser representative (the Member) and the principal (SAS Global) 

(BT3 pp11 & 15 2003). BT3 also requires that ‘the nature and extent of 

the combination of fees, commissions and charges must be clearly set 

out and explained to clients’ (BT3 p10) and ‘presented in a way that 

clients understand. In this regard financial advisers must take into 

account a client’s age, education level and command of English.’ (BT3 
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p11) Further, BT3 points out that ‘The provision of a generic statement 

about the existence of these less visible benefits may well constitute 

insufficient particulars for clients to be able to assess the potential 

impact of such arrangements.’ (BT3 p11) These FPA requirements are 

echoed in  paragraph 10 of section 3 of FPA’s Guide to the 

Development of Effective Statements of Advice (October 2006).There it 

is also required that the disclosure of remuneration, commission and 

other benefits should be set out in a table form with the licensee and 

adviser splits alongside each other. Finally, these requirements of 

regulatory rules are very much in line with the more general principles 

of equity that have been elaborated in this Part.  

 

To What Extent is Oral Disclosure Sufficient or Required? 

 

6.27 The FPA code is silent on the extent to which oral disclosure is 

sufficient. The common law is also fairly reticent on what is required for 

effective oral disclosure but there have been certain cases which have 

indirectly indicated the requirements. Where the documents are 

complex there is the recommendation in Brian Pty Ltd v United 

Dominions Corp Ltd [1983] 1 NSWLR 490 that oral disclosure is also 

required. Furthermore, there has been suggestion that where one party 

does not have the business experience and intelligence of the other 

party, oral disclosure may be necessary to satisfy the full disclosure 

obligation (as in: Farah Constructions and Others v Say-Dee Pty Ltd 

(2007) 236 ALR 209, 242 [108]; Aequitas v AEFC [2001] NSWSC 14).  

 

6.28 As a fiduciary, to satisfy the ‘full and frank’ disclosure requirements, the 

oral disclosure should allow the client to understand the repercussions 

of the conflicts of interest. Fragmented evidence given to a client (such 

as a business card, information provided at separate meetings) would 

have to be thoroughly explained to the client to ensure the effect of the 

disclosure is understood. This would require all the fragmented 

information to be pulled together and the effect of the disclosure should 

be thoroughly explained. For clients with limited financial experience 

and given the extent and complexity of the conflicts of interest, 

fragmented oral disclosure would not be sufficient to satisfy ‘full and 

frank’ disclosure.  ASIC Regulatory Guidance (RG 181) supports this 

view. It suggests that where oral disclosure is given, a financial licensee 

should ensure that oral disclosure ‘scripts’ are kept as a record to 

ensure compliance with their obligations. This shows that more value is 

placed on written disclosure and oral disclosure should primarily be 

used as a tool to explain issues in written disclosure, rather than to 

make disclosure itself.  
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6.29 Disclosed information whether oral or written, must be worded and 

presented in a clear, concise and effective manner (s957C(6) 

Corporations Act). 

 
6.30 We see no reason to deviate from these established and authoritative 

interpretations of parallel conflicts rules in the elaboration of FPA rules.  

 

What Level of Consent is Required to Allow a Fiduciary to Keep Benefits 

of Conflicts of Interest? 

 

6.31 The FPA rules do not fully specify what level of consent by a client is 

required to allow a member to keep benefits. Rule106 does say that the 

disclosure of benefits must be in writing and included in the 

recommendation. The rule does not specify the level of understanding 

the member is required to have. 

 

6.32 In equity, a fiduciary will be absolved from breach of fiduciary duty by 

obtaining fully informed consent Breen v Williams (1996) 186 CLR 71, 

Maguire v Makaronis (1997) 188 CLR 449,  Aequitas v Aefc [2001] 

NSWSC 14. There is no precise formula for determining whether fully 

informed consent has been given and it will be a question of fact in all 

the circumstances of each case (Maguire v Makaronis). The consent 

may only be given on the basis of full and frank disclosure of all 

material facts (Kuys (1973) 1 WLR 1126). As we have said, the 

sufficiency of the disclosure may depend on the sophistication and 

intelligence of the person to whom disclosure is required to be made 

Farah Constructions Pty Limited v Say-Dee Pty Limited (2007) 236 ALR 

209. In the financial advice context, courts have noted that financial 

advisers were required to disclose ‘everything that might reasonably be 

regarded as relevant to the making of the decision... [by the person 

receiving the advice]’ (Aequitas [2001] NSWSC14) ‘all facts which were 

material to the transaction’ (Calvo v Sweeney [2009] NSWSC 719). 

 
6.33 In the Corporations Act, S947C(3) requires the level of detail of 

disclosures to be the extent that would be reasonably required for the 

‘purpose of deciding whether to act on the advice as a retail client’. This 

suggests more than a trivial level of understanding by the client, though 

equally does not specify a complete understanding. The provision 

seems to be aiming at a significant, practical understanding that is 

sufficient to make consent real in the light of the risks of distorted 

advice.  
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FPA Rules of Professional Conduct 101 – prohibition against misleading 
and deceptive conduct 
 

6.34 FPA Rule 101 prohibits acts or omissions of a ‘misleading’ nature. By 

contrast with the prohibitions in the Australian Securities and 

Investments Commission Act the FPA rule does not prohibit conduct 

‘likely to mislead’. It follows that conduct which has caused confusion or 

uncertainty in the minds of clients will not alone be enough to mislead. 

However, circumstances which do induce confusion or uncertainty are 

very much more likely to result in misleading conduct being relied upon, 

and loss occurring. They are also more likely to allow proof that conduct 

was objectively misleading. 

6.35 Rule 101 is silent about whether intention to mislead is required. 

Following the interpretation of the Australian Securities and Investments 

Commission Act provisions, and because of the burden of proving 

intent, the CRC considers it appropriate that a breach of Rule 101 is not 

confined to conduct which is intentional, and that a member acting 

honestly may nonetheless engage in misleading conduct.  

6.36 Generally for conduct to be misleading there must be a representation 

or conduct amounting to a representation (e.g. silence which allows a 

misunderstanding to persist) inducing error or misconception. The other 

person must rely on that conduct. It is possible for factually true 

statements to be misleading if the associated circumstances contribute 

to error or misconception. In the same way, silence may be misleading. 

6.37 Misrepresentation made in one part of a document may still mislead 

even if corrected in another part, but where it is unlikely that the 

average client would look or make the connection back to the original 

misstatement. It is for these reasons that ASIC has connected the 

failure to be ‘clear, concise and effective’ with misleading and deceptive 

conduct. 

6.38 There is a legal point to be made about the allegations of 

misrepresentation arising from the failure to disclose the full nature and 

extent of conflicts of interest. That point is that silence can amount to 

misleading conduct. This position is express in the terms of FPA Rule 

101 which includes the word ‘omission’ in its description of ‘conduct’ 

which may be misleading. A failure to clearly identify the Member as 

Capital Manager of SAS Global Baldivis or as receiving advisory fees 

could therefore amount to misleading conduct. It is also clear from the 

legal interpretation of the term ‘conduct’ in many other contexts in 

Australian law – and we see no reason to deviate from that 

interpretation in seeking the meaning of the FPA Rules when they are 
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intended to be protective of member’s clients. To determine otherwise 

would leave a large gap in that protection. 

6.39 Likewise failure to fully explain the statement ‘as a salaried adviser I am 

paid a salary’ may be misleading. If a statement is literally true it can 

still be misleading depending on the circumstances. While the 

statement may be literally true, it may be misleading in not representing 

the full nature and extent of the connections the Member had that would 

entitle him to remuneration.  

 

FPA Ethics & Rules 110 – the Failure to Provide a Suitable Financial 

Strategy Allegation  

 

6.40 The material words of FPA Ethics and Rules 110 require the planner to 

‘develop a suitable strategy or plan for the client’. This plan must be 

‘based on the relevant information collected and analysed’ a reference 

to the requirement to collect information from the client in FPA Rule and 

Ethic 108. These two rules operate together, and are two sides of the 

one coin. The planner collects information from the client to make an 

assessment of the type of strategy or plan that would meet the client’s 

needs. This strategy may be to do nothing: or it may be to go home and 

pay off the mortgage and continue to make the highest contributions to 

an existing super fund that are affordable.  

 

6.41 The identification of a suitable financial product does not have to result 

in recommending the ‘best’, the rule requires only that what is 

recommended is suitable.  In short, the FPA Ethics and Rules prescribe 

a two-step approach to a suitable recommendation: collection and 

analysing of client information to identify client needs and research and 

analysis to match the needs with suitable recommendations (usually but 

not always, acquiring financial products). The overall result is the 

development and implementation of a financial plan.  

 
6.42 The adviser must match the plan and its implementation to the client’s 

needs, not the client to the strategy and products. If the plan or strategy 

and its implementation is not based on meeting needs it will not satisfy 

the suitability obligation. It seems that while the Member acknowledges 

the Ps as ‘balanced investors,’ the large proportion of their investment 

into SAS Global Baldivis, a highly speculative, low-cash flow venture, 

would not satisfy the suitability obligation.  

 
6.43 The role of the financial adviser is to discern the client’s needs and put 

them into financial terms. Those needs include the need to be at peace 

with the level of risk they assume when the plan is implemented. That 
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need may well convert into different (and lower earning) financial terms 

for risk adverse clients than for those who are perhaps younger or for 

many other reasons may tolerate higher risk. It is not acceptable for the 

planner to either ignore the risk preferences of the client or to persuade 

them to accept (or appear to accept) a higher level of risk than they 

wish to assume. The role of the planner is to develop a plan that is 

suitable for the client’s needs, including the need to be content with the 

risk levels assumed. 

 
6.44 In this case there is one further important element to providing suitable 

advice. The Ps were and remain trustees of their superannuation fund. 

A trustee is a particular sort of investor, and the fact finder and 

subsequent SOA must take this into account, when developing a 

suitable financial strategy and making investment recommendations. As 

well as requirements under a variety of superannuation statutes, 

trustees and correspondingly their advisers are obliged to take account 

of the terms of the state trustee acts. So in the case of Western 

Australia and the Trustees Act 1962, section 19 requires generally that 

trustees will have ‘a duty to invest trust funds in investments that are 

not speculative or hazardous’. This will not apply only if the terms of the 

superannuation trust permit the trustees to invest in such investments. 

The Member made no enquiries that are on the documentary record or 

in the evidence of any of the witnesses, that demonstrate he sought 

information as to the extent of the power of investment of the P 

Trustees, and whether that included investment in ‘speculative’ 

investments.  

 

FPA Ethics & Rules 111 – the Failure to Provide an Explanation of Risk 

Allegation  

 

6.45 Rule 111 requires that an explanation of risk is given to customers ‘in 

terms that the client is likely to understand’.  An understandable 

explanation of risk is at the heart of informed client consent to the 

investment strategy they are agreeing to. A failure to properly inform a 

client about risk can result in allegations of misleading behaviour, 

discharge of the customer contract for breach and negligence in the 

discharge of advisory responsibilities. Explanations of risk that the client 

is likely to understand have two crucial components. Firstly, they must 

be explanations that are directly relevant to the risks involved with the 

strategy or products that the financial planner is actually advising them 

to take. An explanation of risk that is general as to product categories or 

asset allocation or as to other factors such as market volatility, tax 

liability or change in legal rules, is inadequate. It may be useful to orient 

the client in a general way, but it is quite beside the point in discharging 
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the obligation to set out the particular risks that might diminish clients’ 

financial wellbeing arising from the specific plan or products being 

advised. Inadequacy in so doing is likely to disguise the real risk 

involved: it may as a result lead to inadequate assessment of suitability 

of a strategy or product, or even to the making of misrepresentations as 

to the nature and effect of risks. 

 

6.46 Secondly, to comply with Rule 111 the planner has to explain the risk to 

the client in terms the client can understand. This will usually involve a 

one-to-one meeting with the client, in which virtually every page of the 

SoA they are about to sign is explained. This is consonant with the 

point just made, that it is the precise risks to be assumed by that client 

that must be disclosed and explained. It is not the general risks of an 

investing approach that might be explained in a seminar with others 

present, that is the object of this rule. It is the precise risks of the 

individual’s proposed strategy that must be explained. And the 

explanation must be done in a fashion that responds to the client’s level 

of financial literacy and experience, to the complexity of the strategy or 

products – ‘in terms that the client is likely to understand’.  

 
FPA Code of Ethics Rule 1 – lack of honesty and integrity in conducting 

financial planning services  

6.47 FPA Ethic 1 requires FPA members to observe ‘honesty and integrity’ in 

conducting their financial planning business, and in the provision of 

financial planning services. We think ‘honesty’ requires FPA members 

to be candid in their business and professional work, and refrain from 

saying or appearing to do one thing, while in fact doing something 

antithetical. In this sense Ethic 1 clearly requires FPA members not to 

act fraudulently and not to make deliberately false statements. There is 

no evidence before the CRC that the Member acted fraudulently or 

deceitfully. Therefore we do not find that Ethic 1 was breached by fraud. 

 

6.48 ‘Integrity’ is slightly different though related to ‘honesty’. The Macquarie 

Dictionary defines integrity as the state of being ‘whole, entire or 

undiminished’ or ‘unimpaired or in perfect condition’.  Integrity as a 

concept has to do with perceived consistency of actions, values, 

methods, measures, principles, expectations and outcomes. So in the 

advisory relationship between the Member and the P Trustees, integrity 

requires that the Member wholly, entirely or consistently treat the Ps as 

a client. Interpreting the FPA Ethics and Rules against the background 

of general law principles where applicable, the finding that the 

relationship was advisory, imports that it was fiduciary i.e. that the 
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Member had a duty not to take undisclosed financial benefits arising 

from his relationship with his client. In other words the Member had a 

duty, which he had to observe with integrity (or consistency) to put the 

P Trustees first. The Member could not diminish the Ps’ position as a 

client by taking benefits from the relationship without proper disclosure 

and consent.  

 
6.49 So integrity can only be observed by discerning what is right and wrong, 

acting on what you have discerned even at personal cost and saying 

openly to the client that you are acting according to your assessment of 

right and wrong. So it is not enough to make a hurried and partial 

disclosure to a client of fees and benefits you are taking from the advice 

you give them. Acting with integrity requires that you explain your 

obligation to put the client first, and seek consent to act otherwise. In 

doing so an advisor must disclose in detail the nature and extent of the 

benefits they expect to take from the transaction. In other words the 

disclosure must not only be full, it must also be frank. All an advisor’s 

acts must be consistent with the fiduciary and beneficial quality of the 

advisory client relationship, in order to satisfy the requirement of 

integrity.   

 
 

FPA Ethics & Rules 6 – the Bringing Discredit to the Profession Allegation  

 

6.50 FPA Ethic 6 uses the word ‘discredit’ which the Macquarie Dictionary 

says means to ‘injure reputation or esteem’ or ‘to destroy confidence in’. 

There is overlap with the word ‘disrepute’. In a prior determination, after 

much discussion, the CRC concluded that for an FPA member’s 

conduct to discredit the profession of financial planning, a member’s 

conduct would require some ‘moral deficiency’ or be ‘grossly 

inappropriate’. We adopt this meaning for this determination as well. 

 

Sanctioning in Civil Matters: General Principles 

General Considerations 

6.51 There are a number of principles that have been held as relevant to a 

civil sanctioning decision: giving ‘just deserts’ to a wrong doer, 

deterrence of a wrong doer in the future as well as general deterrence 

of others who might act likewise. Considerations of rehabilitation of a 

defendant and protection of the public are also relevant. So is making 

an order for compensation where that is within a tribunal’s powers: the 

CRC has no powers to order compensation to complainants.  These 

sanctioning principles or purposes are balanced differently depending 
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on which particular sanction is under consideration. So with a pecuniary 

penalty (a civil equivalent to a fine) or a contractual fine (a fine under a 

contract of association membership such as the FPA) more emphasis is 

placed on the punitive or ‘just deserts’ aspect, and also specific 

deterrence of the defendant and the general deterrence of others in 

future.  

 

Disqualification or Expulsion  

6.52 When considering a disqualification or expulsion there is also a mix of 

purposes – specific and general deterrence may be express purposes 

and an intended consequence. Punishment or ‘just deserts’, although 

not an express or intended purpose, may be a consequence. However, 

the leading principle or purpose of using a disqualification or expulsion 

sanction is to protect the public. To protect them from the harmful 

conduct of the member in the financial planning business and services 

through which he or she deals with ordinary investors or members of 

the public. In assessing the appropriateness of disqualification or 

expulsion a relevant consideration is whether the defendant has an 

understanding of the proper conduct under the professional code and 

rules they are required to observe. In considering the length of a 

disqualification facts such as the seriousness of the contraventions, the 

propensity to reoffend and the associated likely harm to the public 

should be weighed. Against this should be balanced the personal 

hardship to the defendant. A factor weighing against disqualification or 

expulsion is the likelihood of the defendant working towards their own 

rehabilitation.  

 

6.53 These principles have been applied to civil penalties under statutory 

regimes such as the Corporations Act. There are many aspects in 

common with the principles for sanctioning in disciplinary proceedings 

of statutory and private tribunals such as the CRC in the area of 

professional regulation. Traditionally the sanctions of such tribunals, 

especially disqualification or expulsion, have been viewed as ‘entirely 

protective…notwithstanding that they may involve a great deprivation to 

the person disciplined, there is no element of punishment involved.’ 

(NSW Bar Association v Evatt (1968) 117 CLR 177 at 183-84). The 

protective aspect has been held dominant, and in appropriate cases 

can justify a decision to exclude or the length of disqualification, even 

though it might be greater than required for any desired deterrent effect.  
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Application to Domestic Tribunals such as the CRC  

6.54 Although it is sometimes difficult to separate the consequences of 

exclusion or disqualification from the purpose and effect of public 

protection, until 2004, the courts were content to continue to emphasise 

that distinction. In a civil context, including private tribunals, such 

decisions were universally considered protective. In Rich v ASIC (2004) 

220 CLR 129 at 144-45 however, the High Court treated the 

disqualification of a company director under the Corporations Act as 

penal and not protective. The terms in which this change of direction is 

set out are very wide. There was no discussion which limited the effect 

of the High Court’s decision to a statutory context, to directors, to the 

particular civil penalty regime in question and so on. Arguably, the 

decision in Rich v ASIC could be applied to any body which uses 

expulsion or disqualification as a civil sanction in disciplinary 

circumstances. The question is whether the principle that 

disqualification is also penal and not just protective, now applies to the 

CRC’s sanctions if they involve the expulsion of a member. And, if the 

penal principle does apply, what might the practical implications be? 

 

Expulsion from the FPA: Protective or Penal?  

6.55 The first, and perhaps most difficult question, is what is the true nature, 

protective or penal, of the civil penalty or disciplinary proceeding? The 

essence of the decision in Rich v ASIC is a response to the 

consequences of director disqualification for breach of a civil penalty 

provision. The High Court’s approach elevates the penal as opposed to 

civil aspects of the hybrid quality of the civil penalty provision. It must be 

acknowledged as Justice Finkelstein did in ASIC v Vizard (2005) 145 

FCR 57, 64 that ‘a contravention of [a civil penalty provision] carries 

with it a significant degree of moral blameworthiness.’ By itself however, 

that is no determinant of the penal quality of a provision: after all, there 

are many instances in civil law where blameworthiness is a precondition 

of liability (e.g. in a finding of negligence or deceptive conduct) where 

there is no suggestion that the provision or sanction in question is 

penal.  As Austin J, said in ASIC v Rich [2003] NSWSC 328 many 

decisions by courts or tribunals result in "catastrophic consequences" 

[32] and can impose "substantial hardship" on individuals. He saw that 

a disqualification order such as ASIC was seeking would have that 

effect. Regardless he was of the view that hardship consequences 

"misses the point" [132]. It is this approach with which as we have seen, 

the High Court differed when it held: 
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If a disqualification order is made, the person against whom the 

order is made ceases to be a director, alternate director, or a 

secretary of a company [48], unless given permission under s 

206F or s 206G of the 2001 Act to manage the corporation 

concerned. The order for disqualification thus causes the 

person against whom it is made to forfeit any office then held in 

a corporation and forbids that person from holding office in a 

corporation for the duration of the disqualification order. Those 

consequences, whether taken separately or in combination, 

when inflicted on account of a defendant's wrongdoing, are 

penalties. That the penalty is not exacted in the form of a money 

payment does not deny that conclusion. As the authorities 

referred to earlier in these reasons reveal, equity's concern with 

penalties was never confined to pecuniary penalties. If exposure 

to loss of office or exposure to dismissal from a police force [49] 

is exposure to penalty, exposure to a disqualification order is 

exposure to a penalty. [para 37] 

 

6.56 How might these holdings about the nature of consequences effect the 

position of a member of the FPA facing expulsion by the CRC for 

infractions of the Association’s rules and ethics?   

Application of Rich v ASIC to the CRC Making Disqualification Penal? 

6.57 While there maybe a shadow over the professionalism of a member 

against whom a domestic tribunal orders expulsion, it would not 

compare with the ‘significant degree of moral blameworthiness’ involved 

in a civil penalty order or disqualification in Corporations Act civil 

penalty proceedings. Another contrast is that the power to enforce a 

civil penalty is given under statute and is exercised by agencies of the 

state: ASIC and the courts. It is a profoundly public power which can be 

exercised through personal coercion, if required. By contrast the rules 

and ethics supervised by a panel such as the CRC are the private law 

rules of a association whose members are bound by a voluntary 

membership contract. Departures from the rules are enforced by a 

domestic tribunal with the very modest resources of an industry 

association. By contrast with the compulsory information and evidence 

gathering powers of ASIC, domestic tribunals rely on the voluntary 

cooperation of their members when investigation and disciplinary 

proceedings occur: domestic tribunals have no powers of compulsion 

as to information, evidence, or the appearance or attendance of the 

member in their proceedings. There can be no contempt sanctions for 

disregarding their requests for documents, information, attendance etc.  
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6.58 We have now arrived at the most important difference of all. If a 

defendant is disqualified from acting as a company director or banned 

from the financial services industry through Corporations Act civil 

penalty action, that person is completely excluded from those positions. 

They cannot continue to earn their livelihood in the offices from which 

they have been disqualified or banned. By contrast in most domestic 

tribunals including the CRC, expulsion does not preclude members 

from continuing to earn their livelihood in the same industry, and even 

with the same organization or employer. True it is, that they would not 

enjoy the advantages of belonging: professional standards 

accreditation, training, current developments alerts, technical 

assistance, networking and commercial opportunities with other 

members and so on. But while this may be a disadvantage, it is 

certainly not a bar to earning a livelihood in the financial industry, and it 

involves nothing approaching the consequences of a statutory civil 

penalty disqualification. Accordingly it is our view that the juridical 

nature of the proceedings of a private domestic tribunal such as the 

CRC is not penal and it is not subject to the High Court decision in Rich 

v ASIC, when it seeks to disqualify a member.  

 

Expulsion from FPA: Procedural & Evidential Questions. 

6.59 The second question is what procedural or practical significance a 

finding that expulsion is penal, would have for private tribunals such as 

the CRC and codes of conduct such as that promoted by the FPA. To 

tackle this question it is useful, once again, to contrast the position of 

statutory civil penalty provisions, particularly those in the Corporations 

Act.  

 

6.60 While the Corporations Act creates fines and disqualification as 

sanctions for breach of civil penalty provisions, it also provides that all 

the procedural aspects of these cases shall be civil, including the 

standard of proof. When disqualification was solely an administrative 

proceeding it was considered protective, and entirely civil. When it 

became the consequence of a civil penalty provision, the intention was 

to create a sanction that at once was an easier road to enforcement 

than criminal proceedings, but simultaneously carried an intensity of 

moral disapproval and stigma for conduct that was approaching the 

criminal law. The High Court decision in Rich applied the common law 

privilege against penalties to the provisions, effectively elevating the 

penal element of the hybrid quality of civil penalty provisions.  
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6.61 While express statutory language maintains the civil standard of proof, 

the High Court decision has resulted in many aspects of civil penalty 

proceedings being treated as if criminal: discovery, interrogatories, 

defense witness statements, the defendant putting on a defense and 

providing particulars are all no longer available to ASIC as plaintiff. At 

the same time ASIC which brings civil penalty actions, must prove its 

case to the highest level of civil proof under the Brigginshaw standard, 

in practice often not far short of the criminal standard (beyond 

reasonable doubt). So the practical implications of Rich v ASIC are 

significant for the success of enforcement actions. The practical effects 

are so adverse that the legislature has expressly intervened to reverse 

some of the effects of the High Court decision in Rich v ASIC when 

disqualification is applied for under the Corporations Act. 

 

6.62 The practical effect of disciplinary proceedings in a domestic tribunal 

based in contract being treated as penal, is significant. The privilege 

against self incrimination would likely be extended, whereas at present 

this privilege applies only to tribunals with powers to compel evidence. 

Legal professional privilege applies in both penal and civil contexts. It is 

true that domestic tribunals like the CRC have no formal powers to 

compel evidence: however their rules often provide as the CRC rules 

do, that failure to cooperate in production of documents and other 

evidence is ‘misconduct’, which itself can result in sanctions, including 

expulsion. This tends to induce well meaning FPA members to 

cooperate. Extending Rich v ASIC to domestic tribunals would give 

members the self-incrimination reason, in addition to legal professional 

privilege, not to produce evidence, and make enforcement even more 

difficult.  

 

6.63 The same would apply to the various steps in the CRC Disciplinary 

Rules whereby the members having a case to answer provide 

responses to the FPA’s allegations in its breach notice. Just as 

defendants in civil penalty proceedings do not have to put on a defense 

until after ASIC’s case is complete, the member in a CRC proceeding 

could do the same. The practical effect would be to make FPA cases 

more difficult to conduct and with more uncertain chances of success. 

Further, if the proceedings were considered penal then the FPA would 

be required to prove any case it brings to a standard higher than that 

required for ordinary civil proceedings: at the top of the Brigginshaw 

scale rather than lower in that calculus of proof. The CRC panel would 

have to be more ‘comfortably or confidently satisfied’ that the FPA’s 

case to answer had been made out, than if the Rich dictum did not 

apply.  

 



49 
 

 

 

6.64 Also, if CRC proceedings are treated as penal, and thus matters must 

be proven to a higher standard, this would likely have the effect of 

undermining some of the relaxations of the rules of evidence: these are 

commonly seen in the rules of domestic tribunals including the CRC. 

They are intended to ease the burdens of cost and expertise of 

enforcement. If the penal principle applied then the already stretched 

enforcement budget of an industry association or professional body, 

which does not enjoy the taxing powers of the state, would have to 

spread its scarce enforcement dollars even further. In short, the FPA 

would have to ‘prove it’ with no help from the member.  
 

Expulsion from FPA: Restraint of Trade 

 

6.65    There is one final basis on which a decision to expel from a domestic 

tribunal might be challenged: that the decision is a restraint of trade. A 

restraint of trade is a rule or decision of a domestic tribunal that impairs 

or removes a member’s ability to earn their income. Even if an expelled 

member can still earn their income, because the threshold for loss or 

disturbance to income is not very high, the rule or decision may still be 

ineffective for being a restraint of trade. The law is clear that where 

there may be a restraint of trade in the decision of a domestic tribunal, 

the prerogative writs are not appropriate. Instead a regular civil action is 

appropriate, seeking a declaration and/or injunction in the general 

jurisdiction of the court, against any such restraint.  

6.66 There are other potential bases for a court assuming jurisdiction over a 

decision of a domestic tribunal like the CRC as well as restraint of 

trade. The obvious alternative in the case of the FPA and CRC is 

contract. Because the FPA is incorporated as a company limited by 

guarantee, its constitution, regulations, codes and by-laws etc. are all 

part of the contract the member agrees on signing the application form. 

This contract is in place by force of the Corporations Act and is binding 

even though it may change from time to time.   

6.67    Buckley v Tutty the leading case on challenging restraints of trade in 

domestic tribunal decisions, was not a disciplinary case. The restraint of 

trade imposed there was a refusal to allow a footballer to transfer 

between clubs for a payment. By contrast in disciplinary decisions in 

cases involving expulsion of professionals, judges on review have 

respected the views of the member’s professional peers unless they are 

plainly biased, irrational (no evidence/insufficient reasons). Then 

regardless of good faith, they will be struck down. Where the member 
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being expelled has consented to membership rules which include any 

disciplinary proceedings which may have led to expulsion, the terms of 

those rules partly shape what is a ‘reasonable restraint’.  

  Restraints are only unenforceable if they are unreasonable. If 

disciplinary proceedings have provided reasoned and not arbitrary 

grounds for a sanction which is a restraint, then that is acceptable. If the 

decision maker observes natural justice, the required procedures 

constituting the tribunal’s decision and acts within authority, the restraint 

is less likely to be found unreasonable. Finally, no restraint will be 

demonstrated from a decision where the member has not actually 

practiced, or is unlikely to practice in future. There needs to be a 

demonstrated loss of income from the restraint. 

VII. OUTCOME AND REASONS 

 

FPA Rules of Professional Conduct 106(a) and (c) – failure to disclose 

conflicts of interest in relation to remuneration, fees, commissions and 

benefits 

 

Were There Conflicts of Interest? 

 

7.1 The first place to look for potential conflicts of interest is the Financial 

Services Guide (FSG). The P Trustees would likely have received at 

least two: one for SAS Global Ltd the licensee and one for the Member 

as its personal authorised representative. Since two other SAS Global 

corporate authorised representatives also provided services and took 

remuneration (SAS Financial Planning Ltd and SAS Global Private 

Clients Pty Ltd) it is possible the P Trustees actually received four 

Financial Services Guides. We concentrate however, on the FSG for 

the Member as personal adviser dated 5 May 2005: a copy supplied by 

the Member. That FSG states that ‘the Licensee and associated 

companies pay me a salary.’ This is corroborated by the statement in 

the SOA of 22 November 2006, ‘As a salaried Adviser I am paid a 

salary.’ The P Trustees gave evidence they thought the Member was a 

financial adviser (Transcript p.95). The Member gave evidence that he 

was an employee of SAS Global Financial Planning Pty Ltd (Transcript 

p 162), though he did not say whether he was also employed by SAS 

Global Ltd in line with the statement in the FSG. So far, so clear. 

 

 

7.2 In the same sentence the FSG also states: ‘The Licensee and 

associated companies pay me ...Director’s Fees.’ The next sentence 

says: ‘...as a director and shareholder of the Licensee, I share in its 
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profits and can benefit from any increase in its capital value.’ The fees 

and commissions page of the SOA of 22 November 2006 does not 

identify the Member as a director, officer or shareholder of SAS Global 

Ltd or its associated companies. The Ps gave evidence they did not 

know that the Member was a director at SAS Global and only thought 

that he was a financial adviser (Transcript p.95). Although earlier in the 

SOA, there was a Director sign-off for the Member, the Ps evidence 

was that in November 2006 they were not aware that he was a director 

of SAS Global Ltd (Transcript p.96). The director sign-off in the SOA, 

does not say what company the Member was signing for or on behalf 

of, and the letter which constitutes the SOA is entirely absent any letter 

head or other identification of which entity is issuing it, SAS Global 

related, or otherwise.  

 
7.3 The Member gave evidence that the P Trustees knew he was a director 

of SAS Global as this information was on his business card and on the 

website (Transcript p.178). He drew the Panel’s attention to the Director 

sign off in the SOA (Transcript p.159). The Ps went to SAS Global 

seminars where the Member was announced as a director (Transcript p 

190). The Member put it bluntly: ‘This issue of they didn’t know that I 

was a director is utter nonsense...it was publically known.’ (Transcript 

p190).  From these facts the Member wished the Panel to infer the P 

Trustees would have understood that he was one of the  ‘officers and/or 

directors of SAS Global’ mentioned on the SOA fee disclosure page 

who might earn adviser service fees.   

 
7.4 The FSG states that the Member: ‘...as a director and shareholder of 

the Licensee, I share in its profits and can benefit from any increase in 

its capital value.’ The Member gave emphatic evidence that he had 

never been paid director’s fees by SAS Global Ltd, (Transcript p165), 

though there seems to be some hesitation about this in earlier 

interjections (Transcript p128). There is no evidence about whether he 

was paid director’s fees by any other SAS Global companies, such as 

SAS Global Financial Planning.  

 
7.5 As to benefits arising from the Member’s shareholdings in SAS Global 

companies, the picture is more complex. The ASIC records disclose 

that the Member was not a shareholder in SAS Global Ltd listed on the 

share register. The ASIC extract notes that the legal title in 75,005 $1 

ordinary shares in SAS Global Ltd is held by Sumita Pty Ltd, though not 

beneficially. This means that it is possible that Sumita holds some of 

the shares in SAS Global Ltd in trust for the Member or one of his 

controlled entities. This possibility is signalled by the FSG stating that 

the Member is not only a director, but also a ‘shareholder of the 
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Licensee.’ By contrast there is the statement by the Member in 

evidence that Phillip Meagher owned SAS Global Ltd (Transcript p165), 

though there is no indication of whether there were other owners as 

well.  

 
7.6 Alternatively, it is clear from the ASIC extracts that the Member or his 

corporate controlled entities, owned shares in other SAS Global 

companies (SAS Financial Planning Ltd and SAS Global Private Clients 

Pty Ltd). Perhaps the statement in the FSG is referring to the Member’s 

ownership of interests in SAS Global group companies in a non-legal 

sense, rather than that the Member actually had a beneficial interest 

through Sumita, in SAS Global Ltd itself. It is therefore impossible to 

conclude on the evidence before the Panel, that the Member received 

dividends from his ownership interests in SAS Global companies – the 

most obvious way in which the Member could benefit from being ‘as a 

shareholder of the Licensee, I share in its profits and can benefit from 

any increase in its capital value.’ to quote the FSG again.  

 
7.7 However, the Member gave clear evidence that he received a profit 

share component to his salary, ‘Profit shares in addition to the salary’, 

which ‘on the tax return it all goes down as wages.’ (Transcript 164). 

Again, because of the lack of specificity about whether the Member 

actually had an ownership interest in SAS Global Ltd, or whether these 

profit shares were from his shares in SAS Financial Planning Ltd and 

SAS Global Private Clients Pty Ltd, we cannot determine the exact 

source and nature of the benefits. However, from his own evidence we 

can confidently conclude that the Member did take ‘pecuniary ...benefit 

whether direct or indirect...in connection with the financial planning 

service;’ for which FPA Rule106 requires benefits to be disclosed ‘in the 

provision of any written recommendation.’ The question which we 

consider further below is whether this conflict of interest was adequately 

disclosed. 

 
7.8 The other component of the Member’s remuneration from the SAS 

Global Baldivis transaction was much more straightforward: it was the 

‘Capital Manager’s Fee.’ This fee was paid directly by Baldivis, or 

through the conduit of Capital Union, to the Member. The figures are 

set out above in paragraph 3.16 above. There could not have been a 

clearer conflict: his duty to the P Trustees on one side, and his interest 

in maximising the Capital Manager’s Fee on the other. Further, the 

Capital Manager’s Fee was calibrated so that no fee would be paid until 

a certain threshold of shares issued was met, giving the Member an 

even greater incentive to recommend investment in the Baldivis project.  
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7.9 In summary there were a number of material conflicts of interest: The 

Member’s shareholding in SAS Global companies gave him a claim on 

a share of benefits that were at least ‘receivable’ (Rule 106(a)), even if 

the exact form (dividends, director’s fees, salary bonus or profit share) 

in which it would flow was not set. The Member’s position as a director 

extended the possibilities and also made him a participant in the 

process of making the decision about the form and the quantum in 

which the benefit would be paid to him. Next, SAS Global remuneration 

disclosure seems to have been most forthcoming about the Member’s 

role as an employed adviser. However, it must be kept in mind that his 

position as a director gave him some influence over decisions about 

remuneration to be paid to him in his capacity as an employee. Finally, 

there was the direct conflict between the Member’s duty to the P 

Trustees and the substantial personal interest he had in the Capital 

Manager’s Fee from Baldivis.  

 

Were there substantive defects in disclosure of conflicts of interest?  

 

7.10 Hurried Disclosure: The most obvious substantive defect in disclosure 

is evidence that the disclosure was made in a hurried fashion. That 

disclosure was hurried, is evident from several passages in the 

evidence where the P Trustees said they were not given the SOA to 

consider: 

 

‘We would be discussing a subject with (the Member) and after...he 

would rush out, bring a piece of paper in and say, “Look this is what 

we’ve been discussing. Just sign here and I will sort it out after.” That’s 

the way most meetings were conducted.’ (Transcript p.40).  

 

7.11 The P Trustees asserted they did not receive the entire paperwork, 

before they signed: ‘we were given the papers to sign without all the 

stuff in between’ (Transcript p.101). They would just be given the 

‘authority to proceed’ page to sign (Transcript p.101-102). And again:  

 

‘I can’t recall actually being handed a copy to take home and 

even as I say, they would be signing people just as we were 

leaving. That would be, in several instances, with just the one 

page with a space for signatures on them.’ (Transcript p45).  

 

 

 

7.12 Although it may have been the case that the SOA of February 2006 

was posted to them before they signed it, the P Trustees were clear 

over and over in evidence that they signed documents at the Member’s 
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office commonly on the same day as they received oral advice and the 

SOA was first shown to them. They were never invited to take the SOA 

home to read and understand it better at leisure before signing. This 

was the case with the SOA of 6 November 2006 as well. In relation to 

signing that SOA they gave the following evidence: 

 

‘The way things were done, we always signed the forms there 

and then. He – we would have a meeting with him and then 

toward the end of the meeting he would say “I will just go and 

get the paperwork”, come in with a piece – with a sheet and he 

would say, “Look, this is all that we have been discussing, so 

you just sign here, date it, and I will sort the rest out.” That’s 

how it was always done on that particular day. Never, never did 

we go away to think about it. It was all signed and sealed on the 

day we had the meetings.’  (Transcript p78-9).  

 

7.13 This was the case even with the pages setting out the fees and 

commissions. For example, whenever the P Trustees inquired about 

how they would pay the Member stated, ‘Don’t worry...sorted out’...so 

we never really sat down and had these points pointed out to us 

specifically’ (Transcript p.60). 

 

7.14 By contrast, the Member gave evidence that an SOA was prepared in 

his office and either ‘They [the clients] come in, or we send it to them 

and they come in. ...I’m sure they always came to my office.’ (Transcript 

p181). In this aspect the evidence is consistent. There was nothing to 

suggest that this procedure was not followed for the SOA of 22 

November 2006.  It is true as the Member stated that ‘there was plenty 

of time between the issuance of this statement and them ultimately 

making investments.’ (Transcript p181). The application for the 

investment in SAS Global Baldivis was not signed until 29 December 

2006. The question which is difficult because of contradictory and 

ambiguous evidence, is whether the Member actually made 

arrangements for the Ps to have meaningful disclosure of the advice, 

and in particular disclosure that would allow them to have adequate 

understanding of the fees to be charged.  

 
7.15 His evidence was that the common procedure was to print out a copy of 

the SOA which would be bound and given to the clients. For 

convenience a separate signing page would be printed so the clients 

did not have to rip out the one in the printed version. (Transcript p181). 

This is the page that would be signed. The Member gave evidence that 

the P Trustees would have received a copy of the bound SOA 

(Transcript p182) and that they also received a copy of the replacement 
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prospectus. He said they received either the original bound and printed 

version of the SAS Global Baldivis replacement prospectus or a copy 

from the office printer. (Transcript p182).  

 
7.16 When asked whether, when or how they had received these documents 

or whether they still had them, the P Trustees were unable to say. They 

were clear that when they ended their relationship with the Member as 

an adviser they asked for and received all the documents that the 

Member had in their file. They also made clear that at some point they 

also handed over a lot of their documents to ASIC, though they did not 

have a list of what was given, and did not seem to have kept any 

copies.  

 
7.17 The balance of the evidence from both sides, is that the SOA of 22 

November 2006, was signed at the Member’s office, and on that day. 

The best evidence is that was the day on which the recommendation to 

invest in SAS Global Baldivis was first made: The Member did not give 

evidence to the contrary.  

 
7.18 Although there is some evidence the P Trustees may have been given 

the Information Memorandum prepared for the Baldivis issue, the FPA 

concentrated on whether they had received a prospectus. On 22 

November 2006, the only version of the SAS Baldivis prospectus that 

was available was that which the SAS Global Baldivis LTD extract from 

ASIC shows was deposited with ASIC on 17 November 2006 (though 

rather puzzlingly it bears the date 13 December 2006). (Exhibit 20A)  It 

was processed on 20 November 2006. However, instead of the 

document proceeding to the end of the exposure period allowing it to be 

used to sell SAS Global Baldivis shares, ASIC placed a stop order on it, 

effective from 1 December 2006. Consequently, this document could 

not have been lawfully used to sell interests in Baldivis to the P 

Trustees on 22 November 2006.  

 
7.19 The stop order was revoked on 19 December 2006, by which time the 

ASIC extract shows that a replacement prospectus had been issued. It 

was from this replacement prospectus (Exhibit 20) that it is most likely 

the Replacement Prospectus Application Form (Exhibit 20C) was taken, 

which the P Trustees signed on 29 December 2006. No one could 

remember the circumstances in which this application form was signed. 

The Ps thought they had gone to the Member’s office, as per all the 

other times they had signed documents: 29 December 2006 was a 

Friday. It would have been a normal working day in many organisations. 

The Member thought not. (Transcript pp72-80 and 207)  
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7.20 It is very likely, looking at the application form that it was mostly filled in 

by the Member: the handwriting in all the official parts of the document 

looks very like his writing in other documents in the FPA’s possession. 

Certainly the handwriting is not that of either of the signatories at the 

bottom of the page: ‘(initials of Mr P and initials of Mrs P)’. A finding that 

the application form was mostly completed by the Member is consonant 

with other evidence that he would fill out the paperwork, and then get 

the P Trustees to sign it. On balance we find that the Replacement 

Prospectus Application Form was filled in by the Member, and signed at 

his offices by the P Trustees on Friday 29 December 2006. Evidence as 

to when the cheque or other remittance was made of the P Trustee’s 

$75,000 to SAS Baldivis from their Macquarie Bank cash management 

trust account, would likely confirm this finding. The Ps gave evidence 

that the Member had their authority to make such payments (Transcript 

p80).  

 
7.21 It is clear from the ASIC extract that the Replacement Prospectus was 

received, processed and became effective on 19 December 2006, so 

again, the earliest it could have been given to the Ps was 20 December 

2006. In the absence of any other explanation, we find that the 

Replacement Prospectus was given to the P Trustees when they 

attended the Member’s office on Friday 29 December 2006, to sign the 

Replacement Application Form. Certainly the Ps do not deny they had 

it. The pattern of dealings and the lull in business and post from the 

Christmas holidays means it is unlikely it was mailed or emailed. Rather 

than find it was not given to the Ps at all, we find it was given on Friday 

29 December 2006, the day the Baldivis application was signed. 

 
7.22 Although the evidence is ambiguous in places, the pattern of the 

relationship between the Member and the P Trustees is on balance that 

they were given copies of the required disclosure: the FSG, the SOA 

and the PDSs for recommended products and finally the replacement 

prospectus for the Baldivis investment. The documents were given, 

when they attended the Member’s office. The Member gave emphatic 

evidence to this effect: 

  

‘there was some discussion yesterday, or comment, that they’re 

not sure they got all SOAs, there’s some ambiguity over that. 

Just for the record, I’m stating they did. ...Mostly they signed 

them. All of them they proceeded with the exact[ing] 

investments or near abouts of those SOAs.’ (Transcript p189).  
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7.23 It is however equally clear that the P Trustees were never given the 

chance to review in advance the documents they were signing. The 

evidence is that explanations were hurried and that fees and 

commissions were glossed over and not explained in detail or in full. 

The written disclosure of fees etc. in the SOA was hard to understand, 

opaque and in parts inaccurate. The P Trustees evidence was that the 

oral explanation was hurried and encouraged them to leave it to the 

Member to sort out the detail, rather than explaining how much was 

involved and exactly who would benefit. There is no evidence to the 

contrary.  

 

7.24 Fragmented Disclosure: If substantive breaches of disclosure to the P 

Trustees came about through being hurried, the difficulties were 

compounded by fragmentation of disclosure. The degree and timing of 

this fragmentation is crucial, to answering two questions: ‘Did the P 

Trustees know that the Member would receive benefits (commissions) 

from recommending SAS Global Baldivis?’ and ‘Did the P Trustees 

know that the Member was the Capital Manager and getting a fee from 

Baldivis?’ Obviously it would have been best for the Member to have 

been referred to by name as a recipient of these benefits on the fees 

page of the SOA. But the information was not there, except in the 

opaque cross-reference to ‘officers and/or directors of SAS Global’. 

Instead the Member was named in the final pages of the Replacement 

Prospectus as receiving benefits. Was that good enough disclosure?  

 
7.25 Fragmentation of disclosure was most obvious in the need for cross-

referring from the SOA of 22 November 2006 to other documents. The 

need to look through the Baldivis replacement prospectus, is the most 

obvious of these. Also relevant was the Member’s business card, the 

SAS Global website and material from SAS Global investing seminars. 

Getting these documents is one thing, but knowing their significance 

and understanding the need to chase up cross references from the 

SOA, is another. Further, the P Trustees got some of the information 

long before the SOA of 22 November 2006 e.g. the Member’s business 

card and some after it – e.g. the Replacement Prospectus. Further still 

we have found that it is most likely that the P Trustees were given the 

Replacement Prospectus on the date they signed the Baldivis 

application form. We do not see how that would have afforded them a 

proper opportunity to check cross references between the SOA fees 

page, or the Member’s business card, and the Replacement 

Prospectus.  

 
7.26 Even if we suppose in the member’s favour that the P Trustees had 

both the SOA and the Replacement Prospectus, and in the absence of 
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an unhurried and systematic explanation of either document, would the 

P Trustees have any real chance to follow up information that was 

mentioned in the SOA, but was actually present in other documents?  

 
7.27 Let’s take the simpler cross-reference between SOA and Replacement 

Prospectus - that the Member was the Capital Manager of the SAS 

Global Baldivis issue and entitled to a commission of 1.5%. Would the P 

Trustees have in fact realised that they should cross check from one 

document to the other to work out who the Capital Manager was? If 

they had done this on their own, when would they have done it? When 

asked by the Panel how self-reliant the Ps were as investors, the 

Member’s own evidence was that they were ‘Just reasonably’ self-

reliant, ‘Not excessively’ so. (Transcript p152). It is very unlikely they 

had the chance to check cross references before signing, since we 

have found they got the Replacement Prospectus at the same meeting 

as they signed the Baldivis application form.  

 
7.28 Did they do it when they got home? Mrs P gave evidence that she tried 

to read the financial documents, but that she never got far because they 

were very difficult to understand (Transcript p83 ). To find out that the 

Member was the Capital Manager, she would have had to read the 

SOA fees and commissions page. Then she would have had to go 

hunting in the Replacement Prospectus: would she have known from 

the reference to ‘a Capital Manager’s fee...payable to officers and/or 

directors of SAS Global Ltd’ what to look for? If she did, she would have 

had to read to the 38th page of the 42 page Replacement Prospectus. 

After finding the Member’s name on page 38, to find the nature and 

quantum of fees involved, she would have had to notice the definition of 

‘Capital Manager’ on page 39 and follow a further cross-reference to 

page 16 of the Replacement Prospectus.  

 
7.29 And, if the P Trustees had successfully done all this after arriving home, 

would it have made any difference? The answer is no: there is no 

‘cooling off’ period allowing cancellation of a contract after signing an 

application for shares under a prospectus as there is on applying under 

a Product Disclosure Statement. Once the P Trustees had signed the 

Replacement Prospectus Application Form, they had no opportunity to 

change their minds.  

 
7.30 A similar chain of cross-referencing between the SOA and page 16 of 

the Replacement Prospectus would have been required for the P 

Trustees to begin to understand who was entitled to be paid the 5% 

Advisor Service Fee charged in addition to the 1.5% Capital Manager’s 
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Fee. However, at this point the fragmentation of disclosure made to the 

P Trustees takes a further step up in complexity.  

 
7.31 The 5% Advisor Service Fee is described on the fees and commissions 

page of the SOA as being payable not to the Member, but to the 

licensee SAS Global Ltd. In order to work out that the Member was 

entitled to something from the 5% Advisor Service Fee, the P Trustees 

had to understand the possibilities for the Member’s remuneration that 

are set out in paragraphs 6.12-6.18 and 7.1-7.7 above, in the 

discussion of whether he had a conflict of interest at all. They had to be 

able to track through the FSG, the SOA and the Replacement 

Prospectus. They then had to be able to ask the Member questions 

about which entities (SAS Global Ltd, SAS Global Financial Planning, 

Endeavour Pty Ltd?) he had what association with (director, 

shareholder, employee?), and further, ask which remuneration avenue 

(director’s fees, dividends, bonus or profit share or salary?) he received 

his portion through. The evidence strongly suggests that it is unlikely 

that the P Trustees were sufficiently self-reliant as clients to be able to 

do this. Further, as with the Capital Manager’s Fee, even if they had 

managed to do all this, it would have made no difference. There is no 

‘cooling off’ period for the sale of shares using a prospectus.  

 

Was Disclosure in Relation to Some Benefits Just Omitted?  

 

7.32 In relation to 4.1 (b) above, it is irrelevant that the Member did not act 

as director to SAS Global Baldivis. The issue here is the need, in 

accordance with FPA rules 106 to ensure disclosure of all associates 

who received pecuniary benefits from the sale of interests in SAS 

Global Baldivis. As can be seen from the diagram on page 12 above 

and the related description of events, The Member’s associated 

company Capital Union received funds. The Member argued and we 

accept that this receipt was mostly as a conduit, but we also consider it 

absolutely settled that Capital Union would have been paid for its 

collection activities. There is no doubt on the evidence before us (ASIC 

extracts of shareholdings and directorships) that the Member had 

ownership and control relationships that would have made benefits 

‘receivable’ by him (at the very least) from the Baldivis related activities 

of Capital Union. There is no mention of Capital Union in the FSG, the 

SOA or any other disclosure documents. Mrs P gave evidence that they 

had never heard of Capital Union, though Mr P seemed undecided 

(Transcript p 102 ). Similar points apply to the Member’s associated 

company Endeavour. Disclosure in relation to these associated entities 

was simply omitted.  We determine that this was not adequate 

disclosure under FPA Rule 106.  
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Were There Defects in Formal (Value, Split & Setting Out etc.) Disclosure? 

 

7.33 As set out in paragraph 6.26 above, the relevant formal requirements 

for the disclosure of fees and commissions are in FPA Business Tools 

and Guidance (BT3 2003), and the FPA’s Guide to the Development of 

Effective Statements of Advice (2006). 

 

7.34 As set out in the breach notice there were numerous departures from 

the formal requirements of BT3. To begin with, the costs set out in the 

SOA reflected the initial recommendation made, but not the final 

recommendation implemented: The Member regretfully accepted that 

this was so (Transcript p 167). BT3 requires that the disclosure of 

remuneration, commission and other benefits should be set out in a 

table form with the licensee and adviser splits alongside each other: this 

was not done. Nor did the Ps recall the Member explaining orally the 

split between the fees he would receive and what SAS Global would 

receive (Transcript p.99). Nor would searching the replacement 

prospectus have revealed who was entitled to the split of the advisory 

commission of 5% with SAS Global: nothing there would have revealed 

that the Member and entities associated with him, would receive a 

financial benefit.  

 
7.35 In fact there was really no attempt to set out the fees and charges and 

their split in a fashion the P Trustees would understand. Indeed, the 

table presented in the SOA would be difficult for anyone to understand 

because with one exception, it was not configured for the products that 

were being sold: that is why in almost every column there is a nought. 

The table presented is appropriate for interests in managed investment 

schemes where entry fees are charged, and where ongoing fees and 

charges are incurred. This applies to the recommendation of ‘MPS 

Premium Income Fund’. All the rest of the recommendations are for 

direct investments in which none of these types of fees are charged. 

Instead adviser fees are charged, and it is these that should have been 

set out so the split between principal and adviser was clear. BT3 

requires that even where ‘the exact amounts of ...benefits cannot be 

precisely calculated at the time that the recommendation is made does 

not prevent a meaningful estimation’ being given (p9). Uncertainty can 

also be dealt with ‘by disclosing the maximum percentage entitlement 

or a range.’ (BT3 p9). As was the case in this SOA, a generic statement 

of less visible benefits, especially one fragmented amongst different 

documents, constitutes insufficient particulars for clients to be able to 

assess the potential impact of arrangements.  
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Did the P Trustees Give Fully Informed Consent to the Member taking the 

Capital Manager’s Fee and Benefits from the Advisor Service Fee?  

 

7.36 Of course disclosure is only one aspect of properly taking a benefit from 

a fiduciary relationship. The corresponding aspect is that the client of 

the adviser must consent to the benefit being taken by the adviser. The 

purpose of the disclosure is that the client’s consent is fully informed, 

and is real. That is the client must be able to understand the practical 

significance of the adviser taking the benefits, for the transaction they 

are being advised to enter. As we have said in Part VI a client’s consent 

must be ‘fully informed’ by ‘full and frank disclosure’ for their consent to 

be effective. The errors, the omissions, the obscurity, the hurry and the 

fragmentation combined with an absence of frankness meant that the 

disclosure was made in a fashion that the P Trustees could not 

understand. Indeed, the combination of these factors would have made 

it difficult for most people to understand.  

 

7.37 There were particular aspects that were inimical to the P Trustees 

giving a fully informed consent. The Ps said that they were never told 

who the Capital Manager was that would receive the fee (Transcript 

p.97). This was a very simple disclosure, by contrast with the advisory 

fees. The use of a table inappropriate to the majority of the products to 

be sold is another aspect that we think was inimical to the P Trustees 

understanding. In these two features we consider the disclosure was 

‘tricky’ and less than frank. The failure to change the charges when the 

initial recommendation was altered, was plain sloppy: this is also clear 

from the retention of references to section numbers of a prior version of 

the Corporations Act, six years after they were repealed. These 

features were perhaps less serious but they contributed to the overall 

confusion and impairment of understanding.  

 
7.38 Mostly however the P Trustees could not give fully informed consent 

because no sincere attempt was made to ensure the P Trustees 

understood the fees they were being charged. Disclosure was hurried, it 

was fragmented, and there were omissions. The Member knew the Ps 

were not highly educated and financially literate, yet he made no 

concerted attempt to simplify or to explain the complex ownership and 

control structures that obscured his advisory remuneration. It would be 

much easier to accept his assurances that this complexity was not 

deliberately adopted to obscure disclosure if he had made clear 

disclosure of the Capital Manager’s fee, which was very easy to do. All 

he had to do was insert in the SOA his own name, the percentage since 

he was entitled to it all and the dollar figure. But he did not.  
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7.39 The Member argued that his clients knew he was a director, that he 

was Capital Manager and about the remuneration. This is difficult to 

accept in the face of the inconsistencies in describing the benefits the 

Member was entitled to, as between the FSG, the SOA and the 

replacement prospectus. Similarly there was no letter head on the SOA 

indicating an entity of which he was director, nor at the director’s sign 

off. It is entirely explicable that clients would not understand where 

there is the interposition of corporate entities in the chain of payment. 

Where the entities are the subject of inter-locking and related party 

ownership and control relations all bearing a similar name then the 

problem intensifies. As a director and shareholder of many of the 

entities, the Member was in a position to address the quality of 

disclosure made by him, but he did not.  

 
7.40 The Member also argued that the P Trustees would have acquired the 

securities any way.  This is beside the point, and the truth is that we will 

never know. It is equally  plausible that if the P Trustees had been told 

that the Member would earn the Capital  Manager’s fee they may have 

realised that the Member had a compelling reason to recommend SAS 

Global investments, over and above any inherent investment benefits 

they might have had. The P Trustees if they had known the full facts 

might have asked more questions of the Member himself, or of his 

licensee.   It might have caused them to reflect more carefully on the 

number of SAS Global associated entity investments the Member had 

advised them to make, and to be more sceptical about the motivations 

for those recommendations. It might even have meant they had 

reservations enough about the motivation for the recommendation, to 

have sought a second opinion about the advice to acquire securities in 

SAS Global Baldivis.  

 
7.41 If the advisor chooses to use a complex and related party business 

model, then the onus is on them to make a super-effort about 

disclosure to ensure the client can understand enough to give real 

consent. It is not enough to say as the Member did in relation to his 

directorship that it ‘was publically known. They went to seminars. I 

would have been introduced as director... I was on the website’ 

(Transcript p.190).  The adviser’s role is to make disclosure so that a 

client has a reasonable grasp of the facts, sufficient to give a consent 

which understands the practical significance of what is being agreed to.  

 
7.42 The point is that fiduciary law and regulatory rules such as FPA Rule 

106 require the adviser to put the client in a position to understand so 

that they can choose: the choice must be real. Otherwise disclosure of 

adviser benefits is a hollow regulatory ritual with no effect, and might as 
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well be abandoned. For the extensive and detailed reasons we have 

just given, we determine that the disclosure made by the member under 

Rule 106 was defective and the consent given by the P Trustees of no 

effect.  

 

FPA Rules of Professional Conduct 101 – prohibition against misleading 

and deceptive conduct  

7.43 In dealing with the issue of conflicts of interest, we have made a 

number of findings of fact. Some of those are relevant to the allegation 

that the member acted in a misleading and deceptive manner. The 

central allegation is that the Member had an obligation to disclose to the 

P Trustees the full nature and extent of the conflicts of interest relevant 

to his recommending to them the acquisition of interests in SAS Global 

Baldivis. FPA Rule 106 expressly includes omissions to act where the 

result may mislead or deceive, as much as it prohibits positive 

representations which have the same effect. The central allegation of 

misleading conduct is that the statement ‘As a salaried adviser I am 

paid a salary’ while literally true was misleading because it did not 

include information which clearly and concisely disclosed the other 

capacities in which the Member was entitled to benefits from the 

Baldivis recommendation (see paragraphs 7.1-7.7 above). 

 

7.44  That omission it is argued induced the P Trustees to think that the 

Member was entitled to an ordinary salary. In fact as the Member’s own 

evidence and that of the documentary record makes clear, the Member 

was entitled to and did receive much greater benefits than an ordinary 

salary. It is uncontroversial law that misrepresentation made in one part 

of a document may still mislead even if corrected in another. This point 

is even more powerful if information that might correct a false 

impression by giving the full picture, must be sought in a series of other 

documents. The member was clear that the P Trustees were only just 

self-reliant investors. It was unlikely that they would trawl through other 

documents to make the sort of intricate connections we have already 

discussed (see paragraphs  to 7.26-7.31 above) when they were not 

alerted to a particular need to do so. This is because the only clear, 

concise and effective statement of the Member’s financial advisory 

relationship to them on the fees page of the SOA was that he was a 

‘salaried advisor’ – they were simply not sufficiently alerted by clear 

disclosure of any other relationship, to know to seek for more 

information in other documents.  
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7.45 The member gave evidence (Transcript p 167) that he explained the 

fees and charges orally. The P Trustees gave evidence that all 

explanations were hurried. The evidence is uncontradicted that they 

were not given the SOA to consider before signing and the 

documentary record was fragmented. Given the combination of these 

factors, along with the complicated series of related and associated 

company arrangements through which the fees and charges flowed, 

which were not explained at all, we find that oral explanations were not 

sufficient to dispel the misleading impressions given by the statement 

‘As a salaried adviser I am paid a salary’ 

 
7.46 However, for there to be a misleading and deceptive statement that is 

legally operative, not only must the statements be of the character we 

have just discussed, but they must be relied on by the recipients. It is 

our determination, on the basis of the evidence, that the P Trustees did 

not rely on the misrepresentations by the Member about fees in 

deciding to enter the investments recommended in the SOA. Rather, as 

the evidence shows over and over the Ps relied on the statements by 

the Member as to the quality of the investments. True it is that if they 

had been given adequate disclosure about the fees they may have 

asked more questions, got a second opinion or given the whole course 

of recommendations greater consideration. The core issue however is 

whether they relied on the Member’s written and oral conduct and 

omissions about the fees in accepting the investment advice: we think 

they did not. We think that primarily they relied on the Member’s 

investment recommendations to which we now turn.  

 

FPA Ethics & Rules 110 – the Failure to Provide a Suitable Financial 

Strategy Allegation  

 

7.47 The obligation on the member to provide a suitable financial strategy, 

was breached in a number of respects. First, it is likely that the P 

Trustees were prohibited by section 19 of the WA Trustees Act from 

making the Baldivis investment because of its speculative quality.  From 

the absence of any relevant questions in the fact finder it is at least 

plausible that the member entirely over-looked the status of the Ps as 

trustees for their superannuation fund in providing investment 

recommendations. There is also no mention whatever of the particular 

constraints of the Ps as trustees in the SOA of 22 November 2006. As 

no evidence was given to contradict this documentary record, we 

conclude that on the balance of probabilities the Baldivis investment 

was unsuitable because it exceeded the powers of investment of the P 

Trustees, and the Member made no inquiries to establish what they 

were.  
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To the Panel, this was a core failing of advisory competence. Advising a 

trustee or other entity with limited authority, entails ascertaining what 

the powers of that entity are. However, the CRC Panel is partially and 

importantly constituted by peers of the members whose conduct is 

under consideration. The peer member in this instance is of the view, 

which the remaining members accept, that knowledge of this legal 

position was not likely common in 2006 – even amongst those advising 

superannuation trustees. Although the Member said in evidence he had 

heard of the requirement, the overall thrust of the evidence strongly 

suggests that his understanding was incomplete or mistaken. 

Accordingly, except in relation to the forward-looking educational 

requirements initially proposed in this determination, the Panel has not 

included this deficiency in its weighing of sanctions for the Member.  

 

7.48 Second, even if the Ps did have a power to make speculative 

investments, Mr P who was the primary income earner had recently 

retired – that was the trigger for the advice in the SOA of 22 November 

2006. So particular prudence for the preservation of capital was 

suitable, for there was no opportunity for lost capital to be replaced. The 

P Trustees needed investments that provided income and had little risk 

of capital loss. By contrast in the Baldivis investment the single asset 

was highly geared. The Replacement Prospectus of 19 December 2006 

from which the P Trustees signed the application form for the Baldivis 

investment, described the investments in Baldivis as a ‘speculative 

investment’ (p2). In the next sentence it continues: ‘The securities 

offered under this prospectus carry no guarantee with respect to return 

of capital investment, payment of future dividend or future value.’ The 

risks accompanying the investment are numerous and significant and 

set out on pages 11-16. Just to start with, analysis of the replacement 

prospectus indicates equity in the project was approximately $25 

million. The costs of the project were to be $72 million, presumably to 

be raised by first mortgages that would take priority over the share 

holders. The promoters disclosed that the first mortgages would be up 

to 60% of the value of the property (p11, prospectus) It is virtually 

impossible to see how such an investment could be suitable for a 

retirement portfolio, on nearly any basis. 

 

7.49 Rather than considering only the speculative character of the Baldivis 

investment, perhaps it can be found suitable on the basis that the 

proportion of the P’s funds invested in Baldivis was trivial, and was 

diluted by other much more conservative investments. In the fact finder 

completed in 2006 and followed up by the SOA of 17 June 2005, the P 

Trustees were identified as ‘balanced’ investors. That was before Mr P 
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retired. In the SOA of 22 November 2006 the Ps are described ‘as a 

‘conservative’ profile investor’ though no further fact finder or risk profile 

seems to have been carried out then. As Mrs P put it: ‘we don’t know 

how we changed from balanced to conservative and some way down 

the track suddenly we found out …that we’d been put into high risk’ 

(Transcript p69).  

 
7.50 The Member insisted throughout that a balanced risk profile was 

appropriate. The FPA argued that the actual investments that the 

Member recommended and implemented, meant the P Trustees 

portfolio was a growth, or even high growth risk. It was accepted on all 

sides that a balanced portfolio would have 40% defensive assets and 

60% growth assets. By contrast a growth portfolio would have 75% -

80% growth and the remainder defensive assets. By the end of 2006 

the investments held by the Ps on the Member’s recommendations 

including those of the SOA of 22 November 2006 could be tabulated as 

follows:  

 

Name 
Value or Amount 

Invested 
Risk Type 

SAS Global Individual 

Managed Account 

(Shares)  

$138,452 Growth 

SAS Global Baldivis  $75,000 Growth 

SAS Global Narre Warren  $10,000 Growth 

SAS Property Equity  $10,000 Growth 

Peet PPIF $23,000 Growth 

Percentage of whole: $256,452 78.6% 

MFS PIF  $70,000 Defensive 

Percentage of whole: $70,000 21.4% 

Total  $326,000 100% 

 

 

7.51 This table excludes (as the FPA argued) an investment in Bridgecorp 

as its status at the time of the hearing was uncertain. Similarly from the 

sale of their investment property the Ps had approximately $50,000 in 

cash: approximately half ($26,696) of this was quarantined for payment 

of capital gains tax, and with the other half the Ps purchased a car for 

$23,000. The Member argued that this amount should be seen as an 

investment in cash (letter of 8 October 2011, p10), and added to the 

defensive assets in the P’s portfolio. With its dispersal for the purposes 

and amounts set out above, this argument is not accepted by the panel.  

 



67 
 

7.52 As can readily be appreciated the vast majority of the investments 

recommended by the Member were growth investments. Further, the 

vast majority were also invested either in SAS Global related party 

issuers or managed by SAS Global managers. A very high proportion of 

the investments were in property development projects and were not 

liquid. They were also not income earning in the main, and were in 

themselves high risk or in the case of Baldivis, speculative. Even 

granting, in the member’s favour, that the Ps should have had a 

balanced as opposed to a conservative portfolio, the investment spread 

was growth or even high growth, because of the lack of diversification 

and the high risk nature of many of the assets. This was not suitable for 

superannuation trustees where the fund contributors and beneficiaries 

were permanently retired.  

 
7.53 The Member argued that the investments were well researched, and 

relied on independent outside analysis. The panel has difficulty seeing 

how this could be true of the investments that were recommended from 

SAS Global related party issuers since they were not of the type to 

attract independent analysis, and the personnel of the issuers were not 

analysts (Transcript p145). The Member acknowledged that he had not 

kept file notes of his own research (Transcript p 145). He also argued 

that as only one director on a board of SAS Global Financial Planning 

he could not sway the decisions of which assets to include in the 

authorized products list. That may be so, but as he also agreed, he had 

significant autonomy (Transcript 145-147) as to what to recommend to 

clients, and that eventually he was the P Trustees’ adviser. No-one at 

SAS Global checked him, or supervised him.  

 
7.54 In the light of all these considerations, the panel determines that the 

member was in breach of the requirement to make only suitable 

recommendations to clients in advising the P Trustees to invest 

$75,000 in SAS Global Baldivis.  

 

FPA Ethics & Rules 111 – the Failure to Provide an Explanation of Risk 

Allegation   

 

7.55 It has been a major theme of this very long determination, that 

disclosure and explanation of a variety of matters to the Ps was 

unsatisfactory. Alas, that pattern of dealing with his clients also afflicts 

the Member’s discharge of the requirement to explain the risks of the 

investments he recommended (Transcript p82-3), in the context of the 

risk-return relationship of the portfolio he constructed for them over the 

years of the advisory relationship (Transcript 85-6). The Ps gave 
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unqualified evidence that detailed explanations of risk had not been 

given.  

 

7.56 The Member argued that they had been given the Replacement 

Prospectus for the Baldivis investment, where the risks were set out. 

That is true. However, he overlooks facts that we have found already: 

the Ps got the replacement prospectus on the same appointment as 

they signed the replacement prospectus application form for the 

Baldivis investment. There is no ‘cooling off’ period for a security 

purchased under a prospectus, and in any case the Ps had 

understandable difficulty in grasping the practical significance of its 

contents. 

 
7.57 In the light of these findings, the panel concludes that the member 

failed to give a quality of explanation that was sufficient for the P 

Trustees to understand the practical consequences to their financial 

welfare of the risks inherent in the recommendation of the SAS Global 

Baldivis investment.  

 

FPA Code of Ethics Rule 1 – lack of honesty and integrity in conducting 

financial planning services  

 

7.58 As we have said already iintegrity is the state of being ‘whole, entire or 

undiminished’ or ‘unimpaired or in perfect condition’.  Integrity as a 

concept has to do with perceived consistency of actions, values, 

methods, measures, principles, expectations and outcomes. So in the 

advisory relationship between the Member and the P Trustees, integrity 

requires that the Member wholly, entirely or consistently treat the P as a 

retail client.  

 

The FPA did not argue, and we do not find that the Member acted 

fraudulently. However, there are examples of conduct that were less 

than straightforward. No sincere attempt was made to ensure the P 

Trustees understood the fees they were being charged. Disclosure was 

hurried, it was fragmented, and there were omissions. The Member 

knew the Ps were not highly educated and financially literate, yet he 

made no concerted attempt to simplify or to explain the complex 

ownership and control structures that obscured his advisory 

remuneration. 

 

The most obvious of these departures from integrity was not making 

clear on the fees pages of the November 2006 SOA that the Member 

was the Capital Manager, entitled to the capital development fee. This 

disclosure was very simple, and there was no real uncertainty attached 



69 
 

to it, once the thresh-hold amount of the Baldivis issue had been taken 

up. Instead several cross-references had to be navigated before the Ps 

could work out this fee, and that it went to the Member. Accordingly we 

find that the member was deficient in integrity in providing advice to the 

P Trustees. 

 

FPA Ethics & Rules 6 – the Bringing Discredit to the Profession Allegation  

 

7.59 We have pointed out that discredit to the financial planning profession 

involves the lowering of repute in the eyes of ordinary investors. We 

think this is amply evidenced by a statement made by the P Trustees at 

the end of their evidence. Speaking for them both, Mrs P said:  

 

‘We expected to get a very professional service’ (Transcript p.103). 

Further they felt that ‘SAS Global failed to comply with their role as 

a...financial planner’ (Transcript p.107). The Ps felt that ‘They used our 

trust. ... They breached a position of trust we placed in them.’(Transcript 

p.108). Unfortunately for the member, it was he who was SAS Global’s 

authorised representative and the person in whom the Ps reposed their 

trust.  

 

Given the findings we have made of failure to discharge fiduciary 

obligations, of unsuitability of investment advice and explanation we 

think most retail investors would think very like the Ps. We think the 

member has been deficient in professional conduct in a fashion that 

would discredit financial planners, and we think Mrs P’s statement is an 

eloquent summary of the opinion of most ordinary investors in their 

position.  

 

VIII. FINAL STATEMENT OF DETERMINATION 

8.1 For these reasons the CRC finds the following breach of FPA Rules of 

Professional Conduct:  

 

(a) Rule 106 (a) and (c) that the Member failed to set out in writing the 

remuneration, fees, commissions and any other benefits referrable 

to the recommendation to acquire $75,000 shares in SAS Global 

Baldivis. He also failed to make proper disclosure of particulars of 

pecuniary benefits that went to third parties in connection with the 

recommendation.  
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(b) Rule 110 that the Member failed to develop a suitable financial 
strategy or plan for the client;  

(c) Rule 111 that the Member did not provide an explanation of the 
investment risks involved that the P Trustees could understand; 

(d) FPA Ethics Rule 1 that the Member failed to observe high 
standards of honesty and integrity in provision of financial services 
to the P Trustees; 

(e) FPA Ethics Rule 6 that the Member failed to ensure his conduct 
does not bring discredit to the financial planning profession.  

 
The Panel has not found a breach of FPA Rule 101 engaging in acts or 

omissions of a misleading and deceptive nature, for the reasons given 

above. 

 

 

IX. SANCTIONS 

 

9.1 Since the CRC has found breaches of the FPA Rules of Professional 

Conduct and Code of Ethics, it is authorised to impose sanctions. 

Those sanctions are available by force of paragraph 3.5.1 of the FPA 

Constitution and paragraphs 1.2 (definition of sanctions), 9.9 and 

Schedule B of the Disciplinary Regulations adopted by the FPA Board 

on 17 July 2007 (revised 4 June 2010). 

 

9.2 On delivering the next to last version of these reasons to the parties in 

January 2013, the CRC invited submissions in writing from the FPA and 

the member on the substance of the determination and sanctions that it 

was minded to impose. 

9.3 The sanctions the CRC then proposed were:   

(a) That the Member pay the costs of these proceedings in the 

amount of $7,101.36 to be paid within 30 days of the final 

determination in this complaint; 

(b) That the Member be fined in the amount of $5000 for the 

breaches of each of Rules 106, 110 and 111; 
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(c) That the Member undertakes the equivalent in further professional 

education of 50 hours. That this further education is in CFP 1 

‘Ethics and Professionalism’ or its equivalent;  

(d) Further, the CRC considers that there are serious deficiencies in 

the member’s basic technical knowledge of fundamentals of 

investment management, that is, the relationship between risk and 

return, liquidity, diversification, need for income to match pension 

payments, and also the nature and proper practice in relation to 

conflicts of interest. The CRC invites both the member and the 

FPA to provide submissions on further education the member 

should undertake to remedy these deficiencies.   

(e) That the Member be reprimanded for the breaches of FPA Rules 

106, 110 and 111 

(f) That this determination be published including the member’s 

name.  

The sanction of publication was included for protection of other 

members of the FPA and for protection of the public. The Panel had 

grave misgivings about the competence of the member as a financial 

planner, and serious reservations about his willingness to reflect on the 

short-comings of his conduct which led to these findings and reasons. 

Throughout the hearing, and repeatedly in evidence he rejected any 

responsibility for his conduct and often accused another associated 

planner for the fact that the proceedings had been bought.  

He expressed no remorse or regret. Further, although the member is 

not carrying on business as a financial planner at present, he is in an 

allied area, and could easily return to financial planning business. That 

his current activity is cognate to financial planning is indicated by the 

fashion in which he describes himself in his new work as a business 

broker:  

On the Australian Institute of Business Brokers website at: 

http://www.aibbsales.com.au/agent.aspx?aid=39 the Member describes 

himself as a ‘Financial Services specialist’. On the Ascend Business 

and Property Brokers website at: 

http://www.westrealestate.com.au/StaffMembers.aspx?agencyno=1457

0&branchno=0 the business is described as having ‘specialist advisers 

in financial services sales’: it is not a large step to conclude that with his 

background, the Member is acting as such a specialist. The Member 

appears also to be a principal of Ascend Property which is the 

representative agent of Kurra at Newman see: 

http://www.kurra.com.au/index.php/corporate/  

http://www.aibbsales.com.au/agent.aspx?aid=39
http://www.westrealestate.com.au/StaffMembers.aspx?agencyno=14570&branchno=0
http://www.westrealestate.com.au/StaffMembers.aspx?agencyno=14570&branchno=0
http://www.kurra.com.au/index.php/corporate/
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In these agency roles the Member will be continuing to provide financial 

advice, even if it is only general advice or credit advice. He retains his 

CFP designation from the FPA. He may well continue to display this 

credential in his business broking work, representing himself as a 

member of the FPA in good standing, though the FPA has no evidence 

about this. It is entirely probable that should the opportunity present 

itself, the Member may return to financial advising. Finally, all he 

requires to return to the financial planning industry full time at present is 

a new authorized representative agreement with a license holder. It is 

for these reasons that the Panel proposed to publish the Member’s 

name, that it might act protectively until the Member had undertaken the 

retraining that was also proposed.  

 

9.4 The CRC asked the FPA and the Member for submissions on the 

determination and reasons and on the proposed sanctions just set out. 

The Member has been given two lengthy periods to address the  

sanctions proposed in writing. The Member’s responses demonstrate 

no engagement with the CRC’s determination and reasons save to 

deny them, and to say that they contain (unspecified) inaccuracies. His 

only response to the sanctions, other than proposed publication, is 

firstly a blanket denial of them, and then to say he will accept them on 

condition of no publication of his name. He has not made any 

suggestions as to how he would go about the further education, and 

whether he would pay the fines and costs which the CRC is minded to 

impose. In relation to publication of his name, the Member has 

responded that he will apply for a court order, to restrain the CRC and 

FPA from publishing his name in conjunction with the panel’s findings. 

Because this adversarial stance is the antithesis of the regretful and 

cooperative standpoint required for the Member to be rehabilitated as a 

member, the CRC now proposes to expel the Member from the FPA. 

The discussion below sets out the reasons why this should be done.   

 

Application of Principles of Domestic Tribunal Sanctions to the Facts of 

This Case 

Protection of the Investing Public  

9.5 As we have determined (see discussion of legal principles in Part VII 

above), the proceedings of the CRC are not penal, then how should the 

findings above, that the Member has breached the FPA Rules, play out 

in the sanctions the panel is empowered to impose? To begin with we 

can be confident that an expulsion determination is protective rather 

than punitive: this is regardless of the hardship that might be involved to 

the Member. It is protective of the public, an important FPA 
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constitutional purpose, and also protective of the profession of financial 

planning, another FPA constitutional purpose.  

 

9.6  Expulsion of a member is forward looking: and as a panel we are 

concerned about the Member’s conduct in the future. As we have 

already set out above, and by his own admission at the hearing the 

member is in business in an area closely related to financial planning. It 

would not be difficult for the Member to move back into financial 

planning. Unless the Member is expelled there is little in practice that 

FPA can do to stop him representing himself as a continuing CFP 

member of the association in good standing. An expulsion 

determination would have the result that if the Member returns to 

financial planning he does not do so as a representative of the FPA, 

and with the authority of its CFP designation. 

  
9.7  The Member’s membership of the FPA is of a voluntary association 

which has, for the duration of the Member’s membership, always had a 

Code of Conduct and Ethics, supervisory, investigation and disciplinary 

arrangements. The Member reaffirmed his acceptance of these 

arrangements every year when he renewed his membership. The 

acceptance by the member of the standards of financial advising 

conduct inherent in the Code of Conduct and Ethics and of the related 

disciplinary procedures is part of the community of interest with other 

members of the FPA that constitutes associational membership. While 

the P Trustees bought an individual claim against the Member, 

sanctions for a disciplinary panel whose purpose is primarily protective, 

raises the question of fitness of an individual to continue as a member. 

In this the CRC is accountable to the FPA, to each of its members and 

to the public. In turn, the FPA is accountable, to the Financial Planning 

Standards Board (FPSB) the organization which licenses the use of the 

CFP designation (which the Member still holds) to the FPA. It is this 

community of interest and accountability which is perhaps best 

captured by FPA Rules and Ethics 6 which requires members not to 

bring discredit to the business of financial planning. It is the 

responsibility of the CRC to the FPA membership, to be confident that 

FPA members respect the community of interest which is the 

association and observe a standard of conduct that is not likely to 

discredit the reputation of the association and its members.  

9.8  The Panel including its expert members are greatly concerned about 

the competence of the member. There are evidence and findings 

demonstrating significant gaps in the Member’s knowledge of proper 

conduct, especially in relation to conflicts of interest. In deciding initially 
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that it was minded to determine additional training and other sanctions 

for the Member, the CRC was attempting a course of restoring the 

Member to the FPA membership. Although the Panel was concerned 

that the Member’s attitude remained one of denying any responsibility 

for the advice to the P Trustees and its consequences, the Member had 

cooperated with the Panel and credit was given for that. The CRC 

remained concerned about its protective role and decided that 

publication was an appropriate balance to the Member’s lack of 

competence.  

9.9  We have detailed above the Member’s response to our draft 

determination: it can only be described as adversarial, and it shows no 

intention to engage with the findings of fact in the determination or the 

values which underlie them. He has made no attempt to indicate which 

aspects he agrees with or not, and if not, why not. There is a blanket 

denial of all aspects. Similarly there is no effort to respond to the 

proposed sanctions, except threatening court action to suppress 

publication. In other cases where members have been prepared to 

respond reasonably and specifically about aspects of a determination 

the CRC has responded to points made. If members demonstrate in 

their responses to proposed sanctions a reasoned acceptance of 

responsibility, agree to further training where appropriate and pay fines 

and costs where incurred, then the CRC is pleased to assist all parties 

to work towards restoration of a member to good standing with the FPA. 

It can point to cases where this has occurred. However, this case is not 

one.   

9.10  The CRC has been reluctant to come to a conclusion of expulsion: it 

has taken its time in deciding to take this course. It is doing so only 

because it has lost all expectation that the Member is sincerely 

convicted about changing his behavior. His responses to FPA 

correspondence and CRC determinations has been two-fold all along: 

denying any contravening conduct and blaming other financial planners 

who represented the complainants in this matter after they ended their 

advisory relationship with the Member. There is a significant risk that 

the Member will re-enter the financial planning industry after a time, and 

the CRC or FPA has no control over how and when that would occur. 

The CRC wishes to discharge its protective purpose in sanctioning the 

Member, and in the circumstances considers that expulsion of the 

member is the only course. After a long consideration and for these 

reasons, the CRC determines that the Member should be expelled from 

the FPA accompanied by publication of these reasons in full, and the 

future use by the Member of the CFP mark of excellence should end.  
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Reasonable Restraint of Trade 

9.11 Can the CRC expel the Member and publish the fact, if it might restrain 

his ability to earn his living from financial planning? The Member would 

still be able to earn his income as a financial planner if he was not an 

FPA member. Further, although he might start up again, it is some 

years since the Member has earned his income from financial advising. 

It is not at all obvious that at this point, expulsion would result in a loss 

of income for the Member. There are definitely benefits from FPA 

membership. However, these are of the more intangible professional 

reputation and appurtenances of professionalism type: standard setting, 

entry and discipline, qualifications and current training, information up-

dates, contacts and conferences, political influence and so on. They are 

not the demonstrated loss of income the law requires to make a 

restraint of trade unreasonable.  

9.12  It is also clear form the findings of evidence and the arguments of this 

determination, that the Member’s professional peers consider his 

professional conduct and competence to be wanting in a number of 

ways that justify expulsion: that along with the Member’s agreement to 

terms including expulsion and publication in his FPA membership 

contract, make expulsion reasonable.  Since the CRC has not departed 

from the Member’s contract of membership, nor failed to observe the 

rules of natural justice nor is there a failure of evidence and reasons, 

there is no basis on which expulsion and publication could be 

unreasonable. Finally, and most importantly, the CRC’s expulsion and 

publication decisions are to protect the investing public and the 

profession of financial planning. Those considerations too, provide 

justification for expulsion and are a serious obstacle to concluding that 

the Member’s expulsion would be an unreasonable restraint of trade.  

Publication of Reasons 

9.13    As these reasons have already explained, initially the CRC was minded 

to allow the Member to remain an FPA member and undertake further 

training to return to good standing. The CRC sought to discharge its 

protective purpose by determining to publish these reasons with the 

member’s name included. That would have protected the public and 

FPA members until the Member returned to good standing. It was the 

terms of the Member’s submission in response to this proposal that led 

the Panel to the determination to expel the Member.  

9.14     With expulsion, it is the usual practice of the CRC to make an order for 

full publication of the reasons for decision including the name of the 

expelled member. So the issue of the publication of his name arose 
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again. In line with its usual practice, the Panel has determined and 

continues to consider it appropriate to publish the member’s name.  

9.15    However, the FPA made salient and persuasive submissions that should 

the Member agree, by entry to a deed with the FPA, not to practice as a 

financial planner nor provide financial advice, the CRC should allow this 

determination to be published without the publication of the member’s 

name, despite his expulsion. The FPA argued that such an agreement 

would discharge the protective purpose of expulsion coupled with 

publication, since it would have the effect of the Member voluntarily 

agreeing to refrain from financial advisory work altogether. This would 

mean the practical removal (on the member’s own initiative) of the 

Member from the arena which the CRC seeks to protect by the 

publication order. To make the point more clearly, the entry to the deed 

between the Member and the FPA would mean that the Member has 

proposed and agreed to a course of conduct which the CRC could not 

order, but can agree to if the parties to the proceedings are willing. 

Accordingly the CRC has determined that conditional on the Member 

and the FPA entering in binding form, a deed the terms of which the 

CRC has noted and which include the Member’s agreement not to 

practice as a financial adviser or financial planner, it permits the FPA to 

publish a version redacting the member’s name. In line with these 

reasons, the CRC has made the final statement as to sanctions set out 

in Part X of these reasons below.  

X. FINAL STATEMENT OF SANCTIONS 

 

The CRC determines the Member shall be subject to the following sanctions:  

(a) That the Member pay the costs of these proceedings in the amount of 

$7,101.36 to be paid within 28 days of the final determination in this 

complaint; 

(b) That in the interests of the protection of the investing public, and the 

profession of financial planning the Member be expelled from the 

Financial Planning Association; 

(c) That the Member’s rights and permissions to the CFP designation 

should end on the date of his expulsion; and  

(d) That these reasons should be published in full, according to the rules 

and regulations of the FPA dealing with publication in disciplinary 

circumstances, subject to the proviso set out in paragraph (e) below; 

(e) On condition that the Member enters a deed with the FPA in binding 

form, and for as long as the Member performs the terms of the deed, 

the FPA may publish these reasons with the name of the Member 

redacted. The CRC notes the terms of the deed to be entered by the 
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Member and the FPA, which includes a condition that the Member ‘will 

not: 

 

(a) work in the financial planning industry; 

(b) provide financial planning advice; 

without first giving the FPA six (6) months prior written notice.’ 

END OF DETERMINATION  

 

 

 


